ADOPT THE FOLLOWING:

TITLE 8. INDUSTRIAL RELATIONS
DIVISION 1. DEPARTMENT OF INDUSTRIAL RELATIONS
CHAPTER 1. INBUSTRIAL-MEDICAL COUNGCIL DIVISION OF WORKERS’
COMPENSATION — QUALIFIED MEDICAL EVALUATOR REGULATIONS
ARTICLE 1. General

NOTE: Changes to text made during the first 45 day comment period [11/30/07 through
01/17/08] for public comment are shown by simple underline for newly inserted text (like this)
and by simple strikeout (lke-this) for text being deleted.

Changes to text made during the first 15 day comment period [6/25/08 through 7/10/08] for
public comment are shown by bold, italics, underlined for newly inserted text (like this) and
by bold, underlined double strike out (Hke=this) for text being deleted.

Changes to text now being made during the second 15 day comment period [10/22/08 through
November 6, 2008] for public comment are shown by 14 pt. bold, italic, underlined Calibri for

newly inserted text (like this) and by 14 pt. outline, italic, underlined Times New Roman let-
ters in strikeout (Eke+#4is) for text being deleted.

§ 1. Definitions

As used in these the regulations in Chapter 1:

(a) "Accreditation™ means the conferring of recognized status as a provider of physician educa-
tion by the tdustrial-Medical- Counet Administrative Director.

(b) “ACOEM?” shall have the same meaning as section 9792.20(a), and “ACOEM Practice
Guidelines” shall have the same meaning as section 9792.20(b) of Title 8 of the California Code of
Regulations.

(bc) "Administrative Director” means the administrative director of the Division of Workers'
Compensation of the State of California Department of Industrial Relations, and includes his or her

designee.

(d) “Agreed Panel OME” means the Qualified Medical Evaluator described in Labor Code
section 4062.2(c), that the claims administrator, or if none the employer, and a represented em-
ployee agree upon and select from a QME panel list issued by the Medical Director without us-
ing the striking process. An Agreed Panel OME shall be entitled to be paid at the same

rate as an Agreed Medical Evaluator under #sessediiser 04> a5 defined im soplbds
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wisian- 0705440 section 9795 of Title 8 of the California Code of Requlations for medical/legal
evaluation semwees procedures and medical testimony.

(d e) “AMA Guides” means American Medical Association, Guides to the Evaluation of Per-
manent Impairment [Fifth Edition].

(e ef) "AME" means Agreed-Medical-Examineror Agreed Medical Evaluator, a physician se-

lected by agreement between the claims administrator, or if none the employer, and the a repre-
sented employees to resolve disputed medical issues referred by the parties in a workers' compensa-
tion proceeding.
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(d g % g )"Appeals Board" means the Workers' Compensation Appeals Board within the State
of California Department of Industrial Relations.

(e B~ h) "Audit" means a formal evaluation of a continuing education program, disability eval-
uation report writing course, or an accredited education provider which is conducted at the request
of the Medical Director.

(f## i) "Comprehensive Medical-Legal Evaluation" means a medical evaluation performed
pursuant to Labor Code sections 4060, 4061, er 4062, 4062.1, 4062.2 or 4067 and meeting the re-
quirements of section 9793(c) of this Title 8 of the California Code of Regulations.

(8.4 #& j) "Claims Administrator" means the person or entity responsible for the payment of
compensation for any of the following: a self-administered insurer providing security for the pay-
ment of compensation required by Divisions 4 and 4.5 of the Labor Code, a self-administered self-
insured employer, a group self-insurer, an_insured employer, the director of the Department of In-
dustrial Relations as administrator for the Uninsured Employers Benefits Trust Fund (UEBTF) and
for the Subsequent Injuries Benefit Trust Fund (SIBTF), e« a third-party claims administrator for
a self-insured employer, insurer, legally uninsured employer, group self-insurer, or joint powers au-
thority, and the California Insurance Guarantee Association (CIGA). The UEBTF shall only be
subject to these reqgulations after proper service has been made on the uninsured employer and the
Appeals Board has obtained jurisdiction over the UEBTF by joinder as a party.

(h k& k) "Continuing Education Program" means a systematic learning experience (such as a
course, seminar, or audiovisual or computer learning program) which serves to develop, maintain,
or increase the knowledge, skills and professional performance of physicians who serve as Quali-
fied Medical Evaluators in the California workers' compensation system.
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(j £_I) "Course™ means the 12 hours of instruction in disability evaluation report writing
which is required of a Qualified Medical Evaluator prior to appointment. A course must be ap-
proved by the CouneH Administrative Director.

(k 88 #_m) "Credit Hour" means a sixty minute hour. A credit hour may include time for ques-
tions and answers related to the presentation.

(18 -s—n) "Direct medical treatment™" means that special phase of the health-care-provider-
patient physician-patient relationship whieh- during which the physician: (1) attempts to clinically
diagnose and to alter or modify the expression of a non-industrial illness, injury or pathological
condition; or (2) attempts to cure or relieve the effects of an industrial injury.

(m e #_o0) "Distance Learning" means an education program in which the instructor and stu-
dent are in different locations, as in programs based on audio or video tapes, computer programs, or
printed educational material.

(rg_& p) "DEU" is the Disability Evaluation Unit under the Administrative Director responsi-
ble for issuing summary disability ratings.

(¢ # q) "Education Provider" means the individual or organization which has been accredited
by the Administrative Director to offer physician education programs. There are two categories of
providers: (1) the Administrative Director; and (2) individuals, partnerships, or corporations, hos-
pitals, clinics or other patient care facilities, educational institutions, medical or health-related or-
ganizations whose membership includes physicians as defined in Labor Code section 3209.3, organ-
izations of non-medical participants in the California workers' compensation system, and govern-
mental agencies. In the case of a national organization seeking accreditation, the California Chapter
or organization affiliated with the national organization shall be accredited by the Administrative
Director in lieu of the national organization.

(e £-5-r) "Employer" means any employer within the meaning of Labor Code section 3300, in-
cluding but not limited to, any of the following: (1) an uninsured employer and the Uninsured
Employers Benefits Trust Fund (UEBTF) pursuant to Labor Code Section 3716, (2) an insured em-
ployer, (3) a self-insured employer and (4) a lawfully uninsured employer. The YEF UEBTF shall
only be subject to these regulations after proper service has been made on the uninsured employer
and the Appeals Board has obtained jurisdiction over the YEF UEBTF by joinder as a party.

(ps #.s) "Evaluator" means any of the following: "Qualified Medical Evaluator”, e "Agreed
Medical Evaluators" , “Agreed Panel OME” or “Panel OME”, as appropriate in a specific case.

(t #=t) “Follow-up comprehensive medical-legal evaluation” means a medical evaluation per-
formed pursuant to Labor Code sections 4060, 4061, 4062, 4062.1, 4062.2 or 4067 and meeting the
requirements of Section 9793(f) of Title 8 of the California Code of Requlations.

(8 # u) “Medical Treatment Utilization Schedule” or “MTUS” means the treatment utilization
scheduled adopted by the Administrative Director of the Division of Workers’ Compensation as re-
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quired by Labor Code section 5307.27 and sections 9792.20 et seq of Title 8 of the California Code
of Regulations.

(g ¥ 3= V) "Medical Director" means the Exeeutive Medical Director appointed by the Hdustri-
al Medical-Coune Administrative Director pursuant to Labor Code section 122;-whe-is-Exeeutive
Seeretary-of the-Council.—ncluding and includes any Associate Medical Directors when acting as

his or her designee.

(- w) “Mental health record” means a medical treatment or evaluation record created or re-

viewed by a licensed physician as defined in Labor Code section 3209.3 in the course of treating
or evaluating a mental disorder.

(3 X) “Panel OME” means the physician, from a OME panel list provided by the Medical Di-
rector, who is selected under Labor Code section 4062.1(c) when the injured worker is not
represented by an attorney, and when the injured worker is represented by an attorney, the physi-
cian whose name remains after completion of the striking process or who is otherwise selected as
provided in Labor Code section 4062.2(c) when the parties are unable to agree on an Agreed

Panel OME.

(w 2 y) "Physician's office” means a bona fide office facility which is identified by a street ad-
dress and any other more specific designation such as a suite or room number and which contains
the usual and customary equipment for the evaluation and treatment appropriate to the physician's
medical specialty or practice.
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(= ## 2)"Qualitied-Medical Evaluator(QME) “Qualified Medical Evaluator (QME)”
means a physician licensed by the appropriate licensing body for the state of California and ap-
pointed by the Ceunelt Administrative Director pursuant to Labor Code section 139.2, provided
however, that acupuncturist QMEs shall not perform comprehensive medical-legal evaluations to
determine disability.

(&2 %5 aa) "QME competency examination” means an examination administered by the a-
dustrial-Medical-Couneil Administrative Director for the purpose of demonstrating competence in

evaluating medical-legal issues in the workers' compensation system. This examination shall be
given at least as often as twice annually.

(zaa &= bb) “QME competency examination for acupuncturists” means an examination admi-
nistered by the Administrative Director for the purpose of demonstrating competence in evaluating
medical-legal issues in the workers’ compensation system which are not pertinent to the determina-
tion of disability, but should be understood by acupuncturist QMEs. This examination shall be giv-
en at least as often as twice annually.

(ss 44 cc) "Significant Financial Interest or Affiliation Held by Faculty", as used in sections

11.5, 14, 55, 118 and 119 pertaining to faculty of approved disability report writing or continuing
education courses under these regulations, means grant or research support; status as a consultant,
member of a speakers' bureau, or major stock shareholder; or other financial or material interest for
the program faculty member or his or her family.

(dd 22 dd) “Specified Financial Interests” means having a shared financial interest that must
be reported or disclosed pursuant to sections 11, 17, 29, 50 or on the “SFI Form 124" attached to
OME Form 100, 103 or 104 as required by these requlations.

(ee # ee) “Supplemental medical-legal evaluation” means a medical evaluation performed
pursuant to Labor Code sections 4060, 4061, 4062, 4062.1, 4062.2 or 4067 and meeting the re-
guirements of section 9793(l) of Title 8 of the California Code of Regulations.

(v == ff) "Treating physician" means a physician who has provided direct medical treatment
to an employee which is reasonably required to cure or relieve the effects of an industrial injury
pursuant to section 4600 of the Labor Code.
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(aa=gg 4% gqg) "Unrepresented employee" means an employee not represented by an attorney.

Note: Authority cited: Sections 439; 53, 133, 139.2, 4060, 4061, and 4062, 4062.1, 4062.2 and

5307.3, Labor Code. Reference: Sections 439; 139.2, 139.3, 139.31, 139.4, 139.43, 3716, 4060,
4061, 4061.5, and 4062, 4062.1, 4062.2, 4062.3, 4062.5, 4067, 4600, 4604.5 and 4660 through
4664, Labor Code.

ARTICLE 2. QME Eligibility
§ 10. Appointment of QMEs

(a) Applications for appointment as a QME shall be submitted on the form in section 100 (QME
Form 100). The completed application form, and any supporting documentation as required by
the application, shall be filed at the Ceuneit's Administrative Director’s headguarters office
listed on the form in section 100. Upon #s his or her approval of each application form and sup-
porting documentation, the CouneH Administrative Director shall certify, as eligible to sit for
the QME competency examination, those applicants who meet all of the statutory and regulato-
ry eligibility requirements. Any appllcatlon for appointment may be rejected if it is inrcomplete-
hy-filed-eut incomplete, contains false information or does not contain the required supporting
documentation listed in section 11.

(b) The Administrative Director may deny appointment or reappointment to any physician who has
performed a QME evaluation or examination without valid QME certification at the time of ex-

amining the |n|ured %&e#ee Worker or the tlme of S|qn|nq the |n|t|al or follow-up evaluatlon

cted. An appllcant serving a perlod of probatlon im-
posed by the appllcant S professmnal Ilcensmq board or agency may be allowed to take the
OME examination Whl|e on probatlonarv license statuss. 8

: - ADD|IC8.tI0nS
for appomtment or reappomtment from phvsmans who are on probatlonarv license status
with a California licensing board or agency while the OME application is pending shall be
reviewed by the Medical Director on a case-by-case basis consistent with the provisions of
Labor Code section 139.2(m).

(c) No physician who has been convicted of a felony or misdemeanor related to his or her practice
shall be appointed or reappointed as a QME. An applicant who has been convicted of any other
type of felony or misdemeanor may be denied appointment or reappointment.

(d) Any physician who, while under investigation or foHewing after the service of a statement of
|ssues or accusatlon for alleged violations of these regulations or the Labor Code,, elthetrke-

¥ withdraws his or her application for appointment or reap-
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pointment, resigns or fails to seek reappointment as a QME, shall be subject to having thatae-
tien the disciplinary process reactivated whenever an application for appointment or re-
appointment is subsequently filed . In the event any of the alleged violations are found to have
occurred, the physician’s application for appointment or reappointment may be denied by the
Administrative Director.

NOTE: Form is available at no charge by downloading from the web at
www.dir.ca.gov/dwc/forms.html or by requesting at 1-800-794-6900.

Note: Authority cited: Sections 133, 439-and 139.2; and 5307.3, Labor Code; and Section 730,
Business and Professions Code. Reference: Sections 139.2, 4060, 4061, 4062, and 4062.1 and
4062.2, Labor Code; and Section 730, Business and Professions Code.
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8 11. Eligibility Requirements for Initial Appointment as a QME

The CeunecH Administrative Director shall appoint as QMEs all applicants who meet the require-
ments set forth in Labor Code Section 139.2(b) and all applicants:

(a) Shall submit the required supporting documentation:
(1) Copy of current license to practice in California;
(2) For Medical Doctors, or Doctors of Osteopathy:

(A) A copy of the applicant's certificate of completion of postgraduate specialty training at an
institution recognized by the Accreditation Council for Graduate Medical Education or the osteo-
pathic equivalent as defined pursuant to section 12, or;

(B) A copy of the applicant's Board certification by a specialty board recognized by the CeuncH
Administrative Director or as defined pursuant to section 12, or;

(C) A declaration under penalty of perjury accompanied by supporting documentation that the
physician has qualifications that the GeuneH Administrative Director and the Medical Board of Cal-
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ifornia or the Osteopathic Medical Board of California both deem to be equivalent to board certifi-
cation in a specialty.

(3) If a psychologist, (i) a copy of a doctoral degree in psychology or a doctoral degree deemed
equivalent for licensure by the Board of Psychology pursuant to section 2914 of the Business and
Professions Code, and has not had less than five years postdoctoral experience in the treatment of
emotional and mental disorders or (ii) served as an AME on eight or more occasions prior to Janu-
ary 1, 1990 and has not less than five years postdoctoral experience in the diagnosis and treatment
of emotional and mental disorders.

(4) For Doctors of Chiropractic, the physician shall provide (1) a copy of a current or otherwise
valid certificate in California Workers Compensation Evaluation by either a California professional
chiropractic association or an accredited California college recognized by the Ceunret Administra-
tive Director (i.e. Workers' Compensation Evaluation Certificate with a minimum 44 hours comple-
ted) or; (2) a certificate of completion of a chiropractic postgraduate specialty program of at least
300 hours taught by a school or college recognized by the Ceunrelt Administrative Director, the
Board of Chiropractic Examiners and the Council on Chiropractic Education.

(5) Or, for other physicians, a copy of the physician's professional diploma.

(b) (1) Shall, Prier prior to appointment as a QME, each-apphicant-shall complete a course of at
least twelve (12) hours in disability evaluation report writing pursuant to section 11.5 of this Article.
Doctors of Chiropractic who submit documentation showing compliance with section 11(a)(4)(1)
are exempt from this requirement-;_ and

(2) Shall accurately and fully report on the SFI Form 124 attached to the application (QME
Form 100) to the best of the applicant’s knowledge the information required by section 29 of Title 8
of the California Code of Requlations, regarding applicant’s specified financial interests.

(c)&@)-Shall provide supplemental information and/or documentation to the Geunet Administra-
tive Director after an application-ferm, QME Form 100 (see, 8 Cal. Code Regs. § 100), is submitted
if requested to verify an applicant's eligibility for appointment.

(d) Shall agree that during a QME evaluation exam he or she will not treat or offer or solicit to
provide medical treatment for that injury for which he or she has done a QME evaluation for an in-
jured worker unless a medical emergency arises as defined under subdivision (a) or (b) of section
1317.1 of the Health and Safety Code. A QME may also provide treatment if requested by the em-
ployee pursuant to section 4600 of the Labor Code, but he or she shall not offer or solicit to provide
it. A QME who solicits an injured empleyee worker to receive direct medical treatment or to be-
come the primary treating physician of that employee shall be subject to disciplinary action pur-
suant to section 60.

(e) Shall declare under penalty of perjury on the QME application that he or she:
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(1) has Has an unrestricted California license ef and is not currently on probation from the state
licensing board, and: or, if the applicant has a California restricted license or is currently on proba-
tion, state all the restrictions on the license and all terms of probation; and

(2) devotes Devotes at least one-third of their his or her total practice time to providing direct
medical treatment during each year of the applicant's term of appointment. This requirement shall
not apply if the applicant qualifies for appointment because the applicant has served as an AME on
8 or more occasions in the year prior to application and in each year of the applicant's term; or if the
applicant meets the requirements of section 15-; and

(3) Has not performed a QME evaluation without QME certification;

£5) (4) Has accurately and fully reported on OME Form 124 to the best of the applicant’s

knowledge the specified financial interest information required by section 29 of Title 8 of the Cali-
fornia Code of Requlations.

(F) Shall pass the QME Competency Examination, or if an acupuncturist, shall pass the QME
Competency Examination for acupuncturists.

(1) In order to take this examination, a physician who is not currently appointed as a QME and
not exempt pursuant to Labor Code section 139(b)(1), shall be considered to have applied to take
the QME competency examination upon submitting the properly-completed Application for Ap-
pointment Form in Section 100 (see, 8 Cal. Code Regs. section 100), and the Registration Form for
the QME Competency Examination in section 102 (see, 8 Cal. Code Regs. § 102) and the appropri-
ate fee as specified in section 11()(2).

(2) The fee for applying to take or retake the QME competency examination is $ 125.00 and
may be waived by the Ceuneil Administrative Director at s his or her discretion for first time ap-
plicants.

(3) The Medical Birector Administrative Director shall give appropriate public notice of the
date, time and location of the examination no fewer than sixty (60) calendar days before a compe-
tency examination is to be given.

(4) An applicant must submit the properly completed forms as required in section 11(f)(1) to the
Medical-Director Administrative Director at least thirty (30) calendar days prior to the date of the
next scheduled competency examination unless the Medical-Birector Administrative Director finds
good cause to grant an extension to the physician(s).

(5) The Medical-Director Administrative Director shall inform the applicant in writing whether
he or she shall be allowed to take the examination within fifteen (15) calendar days from the date
the Couneil Administrative Director receives the properly-completed forms and appropriate fee.
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(6) The Medical-Director Administrative Director shall inform the applicant in writing whether
or not he or she passed the examination within sixty (60) calendar days from the date the applicant
takes the competency examination.

(7) An applicant who passes the QME competency examination shall file the QME Fee Assess-
ment Form in Section 103 (see, 8 Cal. Code Regs. section 103) including the appropriate fee within
thirty (30) days of the date of the notice. The physician shall not be appointed to the official QME
list until the appropriate fee is paid and has completed a disability evaluation report writing course
pursuant to section 11.5. Appointments shall be for two-year terms beginning with the date of ap-
pointment by the CouneH Administrative Director.

(8) Any applicant, who upon good cause shown by the test administrator, is suspected of cheat-
ing may be disqualified from the examination and, upon a finding that the applicant did cheat in that
exam, the applicant will be denied further admittance to any QME examination for a period of at
least twe five years thereafter. Any applicant who fails to follow test instructions and/or proctor
instructions either before or during or at the conclusion of an examination shall be disqualified from
the examination procedure and the applicant's exam shall be nullified.

(9) If an applicant fails the competency examination or fails to appear for a noticed QME ex-
amination for which the applicant has submitted a QME Exam Registration Form 102 (see, 8 Cal.
Code Regs. 8 102), the applicant may apply to take any subsequent examinations, upon submission
of a new test application form and a fee of $125. An applicant who fails the exam three times shall
show proof of having completed six (6) hours continuing education from a course approved by the
CouneH-Administrative Director prior to taking the examination again.

(10) Any applicant who receives a failing grade on a competency exam may appeal the failing
grade to the CounecH Administrative Director. Appeals shall be considered on a case by case basis.
Appeals will be accepted immediately after a candidate has completed the examination and until ten
(10) days after the date of the examination results letter. The appeal shall state specific facts as to
why the failing grade should be overturned. Pursuant to Section 6254(g) of the Government Code,
the Couneil Administrative Director will consider appeals of test questions tr-clesed-session-with
eounsel and will base his or her decision solely on the written appeal including any supporting do-
cumentation submitted by the physician. Appeals will only be accepted for the current examination
period. Grounds for appeal are:

(A) Significant procedural error in the examination process;
(B) Unfair Discrimination;
(C) Bias or fraud.

(9) Each applicant shall pay the annual fee required by section 17 of this Article prior to ap-
pointment.

NOTE: Forms referred to above are available at no charge by downloading from the web at
www.dir.ca.gov/dwc/forms.html or by requesting at 1-800-794-6900.
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Note: Authority cited: Sections 133, 139.2; and 5307.3, Labor Code. Reference: Section 139.2, La-
bor Code and Section 6254, Government Code.

§ 11.5. Disability Evaluation Report Writing Course

Prior to appointment as a QME, a physician shall complete a course of at least twelve hours of
instruction in disability evaluation report writing. The course curriculum shall be specified by the
CouneH Administrative Director. Only report writing courses which are offered by education pro-
viders as defined in subdivision 1(g # q) of Title 8 of the California Code of Regulations shall quali-
fy to satisfy this requirement.

(a) Foapply-to-the-Counci-foracereditation,-a An education provider applicant shall submit:

(1) a completed HtMES QME Form 118 (Application for Accreditation) (see, 8 Cal. Code Regs. §
118) which contains:

(A) the applicant's name; address; director of education with contact information; type of organ-
ization; length of time in business; nature of business; and past experience providing continuing
education courses (including a list of other accrediting agencies that have approved such courses);

(B) a description of the proposed education program or course which includes the title; type
(continuing education program or disability evaluation report writing course); location(s); date(s);
length of training in clock hours; educational objectives; a complete description of the program or
course content; faculty; and the names of other accrediting agencies that have approved the pro-
gram.

(2) A curriculum vitae for each proposed instructor. A proposed instructor shall have education
and/or training and recent work experience relevant to the subject of his/her presentation.

3} (b) Fo-apphyr-to-the-Councl The application for accreditation as an education provider, along
with all required supporting documents, an-appheant shall be submit-the-apphcation submitted to

the Administrative Director, at least 60 calendar days before any public advertisement of the appli-
cant's course.

(b) The GeuncH Administrative Director shall accredit an applicant that: meets the definition of
an education provider #-Seetion-1{); submits a completed, signed and dated application which de-
monstrates past experience in providing continuing education programs; and proposes a program
which meets the requirements of section 55(c) or a course which meets the requirements of section
11.5(a) and (i). The applicant must demonstrate that adequate time is allocated to the curriculum set
forth in section 335} 11.5 (i) for the course to be approved by the GeuneH Administrative Di-
rector. Proposed content for continuing education program credit must relate directly to disability
evaluation or California workers' compensation-related medical dispute evaluation. No credit shall
be recognized by the HtMCS Administrative Director for material primarily discussing the business
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aspects of workers' compensation medical practice, including but not limited to billing, coding and
marketing.

(c) The Goeunetl Administrative Director shall notify the applicant within 20 calendar days fel-
lowing-the-nextscheduled-Counci-meeting after receipt of the application containing all the infor-

mation listed in section 11.5(a) whether that education provider has been accredited for a two year
period and the proposed course has been approved. Incomplete applications will be returned to the

provider applicant.

(d) A-provider Each education provider that has been accredited by the Ceunelt Administrative
Director will be given a number which must be displayed on course promotional material.

(e) On or before the date the course is first presented, the education provider shall submit the
program syllabus (all program handouts) to the GeuneH Administrative Director.

(F) An approved course may be offered for two (2) years. A-provider An accredited education
provider shall notify the GeuneH Administrative Director in writing of any change to the faculty in
an approved course. The provider shall send the Geunel Administrative Director the program out-
line, promotional material and faculty for each offering of the program at least 45 days prior to the
date of the presentation of the program. The GeuneH Administrative Director may require submis-
sion of the program syllabi. The CeunreH Administrative Director may require changes in the pro-
gram based on its review of the program outline, program syllabi, promotional material or faculty if
the HMC Administrative Director finds that any aspect of the program is not in compliance with
these regulations.

(9) To apply for re-accreditation, a-previder the education provider applicant must submit a
completed HtMES QME Form 118 (Application for Accreditation) (see, 8 Cal. Code Regs. 8§ 118), us-
ing the application process in 11.5(a). The previder applicant may complete section 2 of the form
using a new program or course or one which was given by the previder applicant during the recent
accreditation period. The Geunett Administrative Director shall give the provider 90 days' notice of
the need to seek re-accreditation.

(h) Promotional materials for a course must state the education provider's educational objec-
tives; the professional qualifications of course faculty (at the least, all relevant professional de-
grees); the content of course activities; and the intended audience.

(i) The minimum of 12 hours of instruction in disability evaluation report writing shall include:

(1) The Qualified Medical Evaluator's Role in the Disability Evaluation Process (minimum rec-
ommended 1 hour)

How disability evaluation reports are used

The reasons why reports must be clear, complete and timely
The QME's role as an expert witness

Impact of the QME's report on the injured worker

QME ethics and the Confidentiality of Medical Information Act
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(2) Elements of the Medical-Legal Report (minimum recommended 1 hour)
The Labor Code and regulatory requirements for medical-legal reports.

(3) The Language of Reports (minimum recommended 4 hours)

Evaluation of disability in California (impairment and disability)

The occupational history

The physician examination and the role of testing

The Medical Treatment Utilization Schedule (MTUS) adopted by the Administrative Director
pursuant to Labor Code section 5307.27, found in section 9792.20 et seq of Title 8 of the Cali-

fornia Code of Requlations, and relevant portions of the ACOEM Practice Guidelines

Providing opinions that resolve disputed medical treatment issues consistent with the evaluation
criteria specified in section 35.5 (d) of Title 8 of the California Code of Requlations

Packard Thurber’s Evaluation of Industrial Disability, section 43 through 47 and section 9725
through 9727 of Title 8 of the California Code of Requlations (for cases with dates of injury not
subject to the AMA guide-based impairment rating system, described below)

Factors of disability, including subjective and objective factors, loss of pre-injury capacity and
work restrictions, for cases involving dates of injury not subject to the AMA guide-based im-
pairment rating system

biecti
biscti
Activities of Daily Living, for cases subject to the AMA Guides

Work restrictions

Work Capabilities

American Medical Association, Guides to the Evaluation of Permanent Impairment, [Fifth Edi-
tion] (AMA Guides) and its use in determining permanent disability in accordance with the Sche-
dule for Rating Permanent Disabilities [effective January 1, 2005] (for all claims with dates of in-
jury on or after January 1, 2005, and for those compensable claims arising before January 1, 2005,
in which either there is no comprehensive medical-legal report or no report by a treating physician
indicating the existence of permanent disability, or when the employer is not required to provide the
notice to the injured worker required by Labor Code section 4061)

Causation
Determination of permanent and stationary status
Vocational rehabilitation (for claims with dates of injury prior to January 1, 2004)
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Apportionment including the requirements of Labor Code sections 4660, 4663 and 4664 added
by SB 899 (Stats. 2004, ch. 34)

Future medical treatment using the Medical Treatment Utilization Schedule

Review of records
Providing sufficient support for conclusions

(4) The GeuncH Administrative Director’s Disability Evaluation Protocols (minimum recom-
mended 1 hour)

An overview of the-protocels-and-an-n-depth-discussion-of-one-or-mere-of the Neuromuscu-

loskeletal, Pulmonary, Cardiac, Immunologic, or Psychiatric protocols, and an in-depth discussion
of measurement of impairment, calculations and rationale for rating under the AMA Guides, as
relevant.

(5) The Third Party Perspective (minimum recommended 1 hour)
The report from the perspective of those who read it:

Judge(s), attorney(ies), insurer(s), rater(s), employer(s), qualified rehabilitation representa-
tive(s).

(6) Anatomy of a Good Report (small group or other interactive sessions -- minimum recom-
mended 3 hours)

Discussion of examples of good reports and identification of weaknesses in reports
Opportunities for the practitioner to critique and/or correct reports.
If feasible, physician should have the opportunity to write a sample report.

Review of results of MC Administrative Director’s annual report review and identification of
common problems with reports.

(7) Mechanics of Report Writing (minimum recommended 1 hour)
The QME Process

Face to face time

Timelines for submission of report

Completion of required forms

Service of reports

Final questions and answers

(8) Submission and Critique of Written Medical/legal Report. As a condition of completion
of the course taken to satisfy the requirements of this section, each physician enrollee shall draft
at least one practice written medical/legal report, based on a sample case library of materials,
which written report shall be critigued with notations by the course education provider.
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course must be submitted to the Ceunet-Administrative Director on or before the date the course is
first given. Up to the full twelve hours of instruction may be completed by distance learning when-
ever the Administrative Director has approved the submitted course prior to the first day the course
is given. All distance learning materials shall bear a date of release and shall be updated yearly.
The education provider shall notify the Geure-Administrative Director in writing of the revision.

(K) No one shall recruit members or promote commercial products or services in the instruction
room immediately before, during, or immediately after the presentation of a course. Previders Edu-
cation providers or vendors may display/sell educational materials related to workers' compensation
or applications for membership in an area adjoining a course. A course provider or faculty member
shall disclose on HMG QME ferm Form 119 (Faculty Disclosure of Commercial Interest) (see, 8
Cal. Code Regs. 8 119) any significant financial interest held by faculty in or affiliation with any
commercial product or service which is discussed in a course and that interest or affiliation must be
disclosed to all attendees. A-previder An education provider shall file every form Form 119 in its
possession with the GeuneH-Administrator Director.

(I) The provider shall maintain attendance records for each disability evaluation report writing
course for a period of no less than three years after the course is given. A physician attending the
course must be identified by signature. The provider must submit a copy of the signature list to the
CounetH-Administrative Director within 60 days of completion of the course.

(m) The provider is required to give the tMC*s QME Evaluation Form 1173} (Qualified Medical
Evaluator Continuing Education Response Form) (see, 8 Cal. Code Regs. 8 117) to course attendees
and request they submit the form to the HMC _Administrative Director. This information shall not be
used in lieu of a certification of completion given by the provider, as specified pursuant to section
(n). Destruction by a provider or its employee of a QME's Evaluation Form or failure by such pro-
vider or its employee to distribute Form 117 as part of its course shall constitute grounds for revoca-
tion of a provider's accredited status. The GeuneH-Administrative Director shall tabulate the res-
ponses and return a summary to the provider within 90 days of completion of the course.

(n) The provider shall issue a certificate of completion to the physician which that states the
name of the provider, the provider's number, the date(s) and location and title of the course. To be
eligible for appointment as a QME, a physician must complete no less than 12 hours of the curricu-
lum specified in Section 11.5(i) and must submit a copy of that certificate to the GeureH-Administr-
ative Director.

(o) Joint sponsorship of courses (as between an accredited and an unaccredited provider) must
be approved by the Ceunel-Administrative Director prior to presentation of the course.

(p) The GeunreH-Administrative Director may audit a provider's course(s) at the request of the
medical director to determine if the provider meets the criteria for accreditation. The Couneil A-
dministrative Director may audit courses given by providers randomly, when a complaint is re-
ceived, or on the basis of responses on tMC QME Form 117 (Qualified Medical Evaluator Continu-
ing Education Response Form) (see, 8 Cal. Code Regs. 8 117). An auditor shall not receive QME
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credit for auditing a course. The Geunel-Administrative Director shall make written results of the
audit available to the provider no more than 30 days after the audit is completed.

() Accredited providers that cease to offer disability evaluation report writing courses shall no-
tify the Ceunc-Administrative Director in writing no later than 60 days prior to the discontinuing
an approved course.

(r) The Geunci-Administrative Director may withdraw accreditation of a provider or deny such
a provider's application for accreditation on the following grounds (in addition to failure to meet the
relevant requirements of subsections 11.5(a):

(1) Conviction of a felony or any offense substantially related to the activities of the provider.
(2) Any material misrepresentation of fact made by the provider.
(3) Failure to comply with CeuneHt Administrative Director regulations.

(4) False or misleading advertising.

(5) Failure to comply with Geunet-Administrative Director’s recommendations following an
audit.

(6) Failure to distribute CeuneH-QME fForm 117 (Qualified Medical Evaluator Continuing
Education Response Form) (see, 8 Cal. Code Regs. § 117) cards to course attendees.

NOTE: Forms referred to above are available at no charge by downloading from the web at
www.dir.ca.gov/dwc/forms.html or by requesting at 1-800-794-6900.

Note: Authority cited: Sections 439; 133, 139.2, 4060, 4061, and 4062, 4062.1, 4062.2 and 5307.3,
Labor Code. Reference: Sections 439; 139.2, 4060, 4061, 4061.5, and 4062, 4062.1, 4062.2, 4062.3
and 4067, Labor Code.

8 12. Recognition of Specialty Boards

The Ceunc-Administrative Director shall recognize al only those specialty boards recognized by

the respectlve Callfornla licensing boards for phy5|C|ans as defined in Labor Code section 3209 3.

Note: Authority cited: Sections 439 133, and 139.2; 139.4, 139.43, 139.45, and 5307.3, Labor Code.
Reference: Sections 139.2(b)(23)(A) and 3209.3, 4060,-4061-and-4062; Labor Code=; Section
651(i) Business and Professions Code.
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8 CCR 13

§ 13. Physician's Specialty

A physician's specialty(ies) is one for which the physician is board certified or, one for which a
medical doctor or doctor of osteopathy has completed a postgraduate specialty training as defined in
Section 11(a)(2)(A); or held an appointment as a QME in that specialty on June 30, 2000, pursuant
to Labor Code Section 139.2;. To be listed as a QME in a particular specialty, the physician’s li-
censing board must recognize the designated specialty board and the applicant for QME status must
have having provided to the Ge&neH—Admlnlstratlve Dlrector documentatlon from the relevant
board of certification or qualification. 3 . 3 y M i
of Section-11-

Note: Authority cited: Sections 439 133, and 139.2; 139.4, 139.43, 139.45, and 5307.3, Labor Code.
Reference: Sections 139.2(b)(23)(A), 4060,-4061-and-4062; Labor Code=; Section 651(i) Business
and Professions Code.

8 14. Doctors of Chiropractic: Certification in Workers' Compensation Evaluation

(@) All doctors of chiropractic,--Heu-of-board-certification; shall be certified in workers' compen-
sation evaluation by either a California professional chiropractic association, or an accredited Cali-
fornia college recognized by the CeuneH Administrative Director. The certification program shall
include instruction in disability evaluation report writing that meets the standards set forth in section
11.5.

(b) California professional chiropractic associations or accredited California colleges applying
to be recognized by the Geunett Administrative Director for the purpose of providing these required
courses to chiropractors in California workers' compensation evaluation, shall meet the following
criteria:

(1) The provider's courses shall be administered and taught by a California professional chiro-
practic association or a California chiropractic college accredited by the Council on Chiropractic
Education. Instructors shall be licensed or certified in their profession or if a member of a non-
regulated profession have at least two years experience in their area of instruction regarding work-
ers' compensation issues.

(2) The provider's method of instruction and testing shall include all of the following:

(A) Liecture, didactic sessions and group discussion including an initial 8 hours of overview of
the workers' compensation system and 36 additional hours in medical-legal issues for total mini-
mum class time of 44 hours. Up to 4 hours of the instruction covering the regulations affecting
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QMEs and/or writing ratable reports may be satisfied by distance learning. The initial 8 hours of
overview are transferable to any other approved program provider for credit;

(B) Ppassing a written test at the completion of the program to determine proficiency and appli-
cation of course material;

(C) Wwriting a narrative conclusion to medical-legal issues in response to facts presented or a
narrative report, in appropriate format, which would meet the standards of a ratable report;

(3) The initial 8 hours of the course material shall cover the following information:

(A) Oeverview of California Labor Code, DWC (Division of Workers' Compensation of the
California Department of Industrial Relations) and GeuneH the regulations of the Division of Work-
ers” Compensation and of the Workers” Compensation Appeals Board governing QMEs, medical-
legal reports and evaluations;

(B) Oebligations of the treating and evaluating physicians;
(C) Rreview of appropriate workers' compensation terminology;
(4) The remaining 36 hours shall include but not be limited to the following:

(A) History histery and examination procedure requirements, including all relevant HMC
treatment, treatment utilization and evaluation guidelines and regulations adopted by the Adminis-
trative Director;

(B) work-capacity-guidelines-and-disabitity-ratings; Tthe subjects outlined in subdivision 11.5(i)

not already addressed in the first 8 hours, including but not limited to, proper use of the AMA
Guides, the medical treatment utilization schedule (MTUS) adopted pursuant to Labor Code section
5307.27, and relevant portions of the ACOEM practice guidelines;

(C) Apportionment appertionment, including the changes in Labor Code sections 4660, 4663
and 4664 by SB 899 (Stats. 2004, ch. 34);

(D) Vvocational rehabilitation;

(E) Ceontinued e+ and future medical care.

(5) The provider's course material and tests shall be submitted to the CeuneHt Administrative Di-
rector for annual review and the Ceuncit Administrative Director shall monitor a provider's course
as necessary to determine if the provider meets the criteria for recognition.

(6) The provider's course advertising shall clearly state whether or not the course is recognized
to satisfy the requirement for chiropractic California workers' compensation evaluation by-the
CouncH by the Administrative Director.

(c) Course Material shall also cover at a minimum, the material within the text of the "Physi-
cians Guide to Medical Practice in the California Workers' Compensation sSystem (Current Edi-
tion)."

(d) No one shall recruit members or promote commercial products or services in the instruction
room immediately before, during, or immediately after the presentation of a course. Education pro-
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viders or vendors may display/sell educational materials related to workers' compensation or appli-
cations for membership in an area adjoining a course. A course provider or faculty member shall
disclose on QOME Form 119 (Faculty Disclosure of Commercial Interest) (see, 8 Cal. Code Regs. 8
119) any significant financial interest held by faculty in or affiliation with any commercial product
or service which is discussed in a course and that interest or affiliation must be disclosed to all at-
tendees. An education provider shall file every Form 119 in its possession with the Administrator
Director.

Note: The "Physicians’ Guide" does not appear as a part of this regulation. Copies are available
through the Exeeutive Medical Director ef-the-tdustrial-Medical-CouneH Division of Workers’
Compensation, Attention: Medical Unit;, P. O. Box 8888 71010, San-Franeisce Oakland , CA
94128-8888 94612.

Note: Authority cited: Sections £39; 122, 133, 139.2, ard 139.3; and 5307.3, Labor Code. Refer-
ence: Sections 139.2, 4060, 4061, and 4062, 4062.1, 4062.2, 4062.3 and 4067, Labor Code.

§ 15. Appointment of Retired or Teaching Physicians

In order to be considered for appointment as a QME pursuant to Labor Code Section 139.2(c), a
physician shall pass the QME competency examination and submit written documentation to the

GeuneH Admlnlstratlve D|rector that he or she meets elther (a) (b) or (c) of this section. A—phyLa—

The physician shall:

(a) Be a current salaried faculty member at an accredited university or college, have a current li-
cense to practice as a physician and have-been be engaged in teaching, lecturing, published writing
or medical research at that university or college in the area of his or her specialty for not less than
one-third of his or her professional time. The physician's practice in the three consecutive years
immediately preceding the time of application shall not have been devoted solely to the forensic
evaluation of disability.

(b) Be retired from full-time practice; ; retatring retain a current license to practice in California
as a physician with his or her licensing board; and

(1) Has Have a minimum of 25 years' experience in his or her practice as a physician; and

(2) Has Have had a minimum of 10 years' experience in workers' compensation medical issues;
and

(3) s-eurrently Be practicing currently fewer than 10 hours per week on direct medical treat-
ment as a physician; ; and;
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(4) A NOSEe 1 aalaWa
Wasrne{—deve%ed—selely—te—the—f-eFens—M:—evartuatieﬂef—dﬁabl-l-niyL Not have enqaqed ina practlce de-
voted solely to the forensic evaluation of disability during the three consecutive years immediately
preceding the time of application.

(c) Be retired from active practice due to a documented medical or physical disability as defined
pursuant to Gev't Government Code section 12926 and currently praeticing practice in his or her
specialty fewer than 10 hours per week. The physician shall have 10 years experience in workers'
compensation medical issues as a physician. The physician’s practice in the three consecutive years
immediately preceding the time of application shall not have been devoted solely to the forensic
evaluation of disability.

(d) A physician appointed under section 11 of Title 8 of the California Code of Regulations or
this section shall, notify the Ceunetl Administrative Director of changes in his or her status and
shall complete the requirements for continuing education pursuant to section 55 of Title 8 of the
California Code of Regulations prior to reappointment.

Note: Authority cited: Sections 439-and 133, 139.2; and 5307.3, Labor Code. Reference: Sections
139.2, 4060,-4061-and-4062; Labor Code.

§ 16. Determination of Fees for QME Eligibility

(a) For purposes of establishing the annual fee for any qualified medical evaluator pursuant to Ar-
ticle 2, physicians (as defined under Section 3209.3 of the Labor Code) shall be classified into one
of three categories:

(1) QMEs who meet all applicable requirements under Article 2 and 5 and who have conducted
0-10 comprehensive medical-legal evaluations in the twelve months prior to the assessment of the
fee. Comprehensive medical-legal evaluations are evaluations as defined under section (1)(d_i) of
this Chapter performed by a physician.

(2) QMEs who meet all applicable requirements under Article 2 and 5 and who have conducted
11-24 comprehensive medical-legal evaluations in the twelve months prior to assessment of the fee.
Comprehensive medical-legal evaluations are evaluations as defined under section (1)(d_i) of this
Chapter performed by a physician.

(3) QMEs who meet all applicable requirements under Article 2 and 5 and who have conducted
25 or more comprehensive medical-legal evaluations in the twelve months prior to assessment of
the fee. Comprehensive medical-legal evaluations are evaluations as defined under section (1)(é_i)
of this Chapter performed by a physician.

(b) The evaluations shall be conducted in compliance with all applicable statutes and regula-
tions.
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(c) Verification of the number of examinations shall be made by the Geunrel Administrative Di-
rector using The_Qualified or Agreed Medical Evaluator Findings Summary Form in section 36-%
111 (See, 8 Cal. Code Regs. § 111), as well as any other relevant records or sources of information.
Misrepresentation of the number of evaluations performed for purposes of establishing a physician's
QME fee shall constitute grounds for disciplinary proceedings under section 60 of this chapter.

NOTE: Form referred to above is available at no charge by downloading from the web at
www.dir.ca.gov/dwc/forms.html or by requesting at 1-800-794-6900.

Note: Authority cited: Sections 133, 139.2; and 5307.3, Labor Code. Reference: Section 439,-139-1
and 139.2, Labor Code.

§ 17. Fee Schedule for QME
(a) All physicians seeking QME status shall be required to pay to the tndustrial-Medicine-Work-

ers’ Compensation Administration Revolving Fund withinthe-tndustrial-Medical- CouncH, the fol-
lowing fee:

(1) QMEs performing 0-10 comprehensive medical-legal evaluations, $ 110 during each of the
years or any part of a year the physician retains his or her eligibility on the approved QME list.

(2) QMEs performing 11-24 comprehensive medical-legal evaluations, $ 125 during each of the
years or any part of a year the physician retains his or her eligibility on the approved QME list.

(3) QMEs performing 25 or more comprehensive medical-legal evaluations, $ 250 during each
of the years or any part of a year the physician retains his or her eligibility on the approved QME
list.

(b) Individual QMEs who perform comprehensive medical-legal evaluations at more than one

meeheal thswlan s offlce Iocatlon wﬁh+n—the—sta¥ewmeh+s—rden%med-b%a—s#ee%add¥es&andﬁany

speer&l%yer—praeﬂe& shaII be requwed to pay an addltlonal $ 100 annually per addltlonal offlce loca-
tion. Each physician’s office listed with the Medical Director must be located within California, be
identified by a street address and any other more specific location such as a suite or room number,
and must contain the usual and customary equipment for the type of evaluation appropriate to the
QME’s medical specialty or scope of practice. This requirement applies to all QMEs regardless of
whether the QME is a sole practitioner, or corporation, or partnership pursuant to Corporations

Code Chapter H{sections-15001-15045); Chapter 2 (sections 15501-15533), andfer Chapter 3 (sec-
tions 15611-15723) and/or Chapter 5 (sections 16100- 16962)
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(e & c) The HMC Administrative Director may waive or return the statutory fee in the amount

of $ 110 for the completion of a survey of QMEs to validate the QME competency examination.
The term "completion of the survey" means the return of the survey to the testing agency designated
by the IME _Administrative Director on or before the date for the return of the survey.
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(e d) At the time of paying the appropriate QME annual fee, each QME shall also complete
and forward to the Medical Director with the annual fee a completed QME SFI Form 124, providing
updated information about the QME’s specified financial interests as defined in section 29 of Title 8
of the California Code of Regulations.

Note: Authority cited: Section 133, 139.2; and 5307.3, Labor Code. Reference: Sections-139,-139-1
and-139.2 Labor Code.

§ 18. QME Fee Due Dates

(a) All physicians, regardless of the number of comprehensive medical-legal evaluations per-
formed under section 17 of Title 8 of the California Code of Regulations shall pay the required
QME fees at yearly intervals within 30 days of receipt of notice from the CounetH Administrative
Director that the QME fee for the next 12 months is due and payable. No physician who has passed
the competency examination shall be placed on the active QME roster until the appropriate fee un-
der section 175 has been paid.

(b) Any QME who fails to pay the required statutory fee within 30 days of receipt of a final no-
tice that the fee is due shall be notified that he or she shall be terminated from the official QME ros-
ter of physicians within 30 days and shall not perform any panel QME or represented QME com-
prehenswe medlcal Iegal evaluatlon unt|I the fee IS pald

(c) If the QME fee is not paid within two years from the due date in the QMEs final fee notice
from the GoeuneH Administrative Director to the OME or QME applicant that the fee is due, then the

physician shall resubmit a new application pursuant to Sections 10 and 11 of Title 8 of the Califor-
nia Code of Regulations, pass the QME competency examination and pay the appropriate fee prior
to regaining or obtaining QME ehigibihty active status.
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Page 29
8 CCR 19

Note: Authority cited: Sections 133, 139.2; and 5307.3, Labor Code. Reference: Sections-139-and
139.2 Labor Code.

§ 19. Certificate of QME Status

(@) Upon receipt of the QME fees and review by the eetrett Administrative Director to ensure
current compliance with section 139.2 of Labor Code and any other applicable regulations promul-
gated by the eeuneH Administrative Director concerning QME eligibility, the eeunredt Administra-
tive Director shall within 45 days send to the physician a eertificate-of-approved-status-as Qualified
Medical Evaluator certificate. The certificate-of QME certificate status shall be displayed in a con-
spicuous manner at the QME's office location at all times during the period the QME is approved

appointed by the eeunet Administrative Director to conduct evaluations. under-councH-appoint-
ment

(b) It shall be unlawful for any physician who has been terminated or suspended from the QME
list or who has failed to pay the required QME fee pursuant to sections 17 and 18 of Title 8 of the

California Code of Reqgulations to display a eertificate-of-approved-status-as-a Qualified Medical

Evaluator certificate.

Note: Authority cited: Sections 133, 139.2; and 5307.3, Labor Code. Reference: Sections-139-and
139.2, Labor Code.

ARTICLE 2.5. Time Periods For Processing Applications For QME Status
§ 20. Time Periods
(a) Within 45 days of receipt of an application for QME status, the Geurett Administrative Direc-

tor shall either inform the applicant, in writing, that the application is complete and accepted for fil-
ing, or that the application is deficient and what specific information is required.

(b) Within 45 days of receipt of a completed application, the Counet Administrative Director
shall inform the applicant, in writing, of its decision to allow or not to allow the applicant to pro-

ceed to take the required QME competency examination as per Section 11{e} 11(f) eftheseregula-
tiens-of Title 8 of the California Code of Regulations.

(c) Within 45 days of receipt of a completed application, the Ceunelt Administrative Director

must inform the applicant, in writing, of its decision to grant or deny the application.
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Note: Authority cited: Sections 4339-and 133, 139.2, 5307.3, Labor Code;. and-Section-15376-Gov-
ernment-Code. Reference: Sections 4060, 4061, and 4062, 4062.1, 4062.2 and 4067, Labor Code:
and-Section-15376-Government Code-

ARTICLE 3. Assignment of Qualified Medical Evaluators,
Evaluation Procedure

8 29. Specified Financial Interests That May Affect Assignment to OME Panels

(a) Every physician seeking appointment or reappointment as a Qualified Medical Evaluator
shall disclose specified financial interests, as defined in section 1 (dd) and 29(b) of Title 8 of the
California Code of Regulations.

(b) “Specified Financial Interests” means being a general partner or limited partner in, or hav-
ing an interest of five (5) percent or more in, or receiving or being legally entitled to receive a share
of five (5) percent or more of the profits from, any medical practice, group practice, medical group,
professional corporation, limited liability corporation, clinic or other entity that provides treatment
or medical evaluation, goods or services for use in the California workers’ compensation system.

(c) “SFIl Form 124", as used in sections 1 though 159 of Title 8 of the California Code of Requ-
lations, means the QME SFI Form 124 that is completed and filed as an attachment to QME Form
100, 103 or 104 by the physician or QME with the Medical Director of the Division of Workers’
Compensation.

(d) Specified financial interests shall be disclosed on QME SFI Form 124, respectively, when
applying for appointment on QME Form 100, at the time of paying the annual fee on QME Form
103 or when applying for reappointment on QME Form 104.

(e) The completed OME SFI Form 124 shall be filed along with the OME Form 100, 103 or
104, respectively, when the form is filed with the Medical Director of the Division of Workers’
Compensation.

(f) Failure of a Qualified Medical Evaluator to complete and file a QME SFI Form 124 with the
Medical Director when required by this section shall be grounds for disciplinary action pursuant to
section 60 of Title 8 of the California Code of Requlations.

(0) The Administrative Director shall use the information provided by physicians pursuant to
this section to avoid assigning QMEs who share specified financial interests to the same QME pan-
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el. If two or more QMEs assigned to a panel share specified financial interests as defined in this
section, any party may request a replacement QME. If three QMEs share specified financial inter-
ests as defined in this section, two of the QMEs shall be replaced. If two QMESs share specified fi-
nancial interests as defined in this section, one of the QMEs shall be replaced. The QMEs that must
be replaced shall be randomly selected by the Medical Director.

Note: Authority cited: Sections 133, 139.2, and 5307.3, Labor Code. Reference: Sections 139.2,
4060, 4061, 4062, 4062.1, 4062.2, and 4067, Labor Code.

§ 30. QME Panel Requests

(a) Unrepresented cases. Whenever an injured empleyee worker is not represented by an attorney
and either the employee or the claims admlnlstrator requests a OME panel pursuant to Labor Code
section 4062.1, the request Regu M
suant—te—l:abee@ede%eeﬂens4@61—and—4@62 shaII be submltted on the form in sectlon 1056 &
guest for QME Panel under Labor Code Section 4062.1)(See, 8 Cal. Code Regs. 8 105) . The
claims administrator (or; if Hhereds none; the employer) shall provide Form 105 along with the At-
tachment to Form 105 (How to Request a Qualified Medical Evaluator if you do not have an Attor-
ney) to the unrepresented employee by means of personal delivery or by first class or certified mail-
ing.

(b) Represented cases. Requests for a QME panel in a represented case, for all cases with a date
of injury on or after January 1, 2005, and for all other cases where represented parties agree to ob-
tain a panel of Qualified Medical Evaluators pursuant to the process in Labor Code section 4062.2,
shall be submitted on the form in section 106 (Request for a QME Panel under Labor Code Section
4062.2)(See, 8 Cal. Code Regs. 8 106). The party requesting a QME panel shall: 1) identify the
disputed issue that requires a comprehensive medical/legal report to be resolved; 2) attach a copy of
the written proposal, naming one or more physicians to be an Agreed Medlcal Evaluator that was

sent to the opposing partv once the dlspute arose;

= 3) desrqnate a speC|aIty for the QME panel re-
quested 4) state the speC|aItv preferred by the opposing party, if known; and 5) state the specialty
of the treating physician. In represented cases with dates of injury prior to January 1, 2005, and
only upon the parties’ agreement to obtain a QME panel pursuant to Labor Code section 4062.2, the
party requesting a QME panel shall submit QME Form 106 in compliance with this section and
provide written evidence of the parties’ agreement. Once such a panel #e«mest in a represented
case with a date of injury prior to January 1, 2005, is issued, the parties shall be bound by the
timelines and process as described in Labor Code section 4062.2.

(bc) In the event a request form is incomplete, or improperly completed so that a QME panel se-
lection cannot properly be made, the request form shall be returned to the employee requesting par-
ty with an explanation of why the QME panel selection could not be made. The Medical Director

also may delay issuing a new QME panel, if necessary, until the Medical Director receives
additional reasonable information requested from a party or both parties, needed
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to resolve the panel request. Reasonable information as used in this subdivision
includes but is not limited to-#semariesamswer-aresresiirom e hiledieml Dires
BT R RO aﬂw 5 whether a QME panel previously issued to the injured empleyee
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(d)(1) After a claim form has been filed, . the claims adminis-
trator, or if none the employer, may request a panel of Quallfled Medlcal Evaluators only as pro-

vided in Labor Code section 4060, to determine whether to accept or reject peri-er-wi#-o# a claim
within the ninety (90) day period for rejecting liability in Labor Code section 5402(b)=, and only
after providing evidence of compliance with Labor Code Section 4062.1 or 4062.2.
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(d)(2) Once the claims administrator, or if nones the employer, has accepted as compensable
injury to any body part in the claim, a request for a panel QME may only be filed based on a dis-
pute arising under Labor Code section 4061 or 4062.

(d)(3) Whenever an injury or illness claim of an employee has been denied entlrely by the
claims administrator, or; if none; by the employer, s#2s e 7 A A B
Codle-secion-540245), only the employee may request a panel of Qualified Medical Evaluators,
as provided in Labor Code sections 4060(d) and 4062.1 if unrepresented, or as provided in Labor
Code sections 4060(c) and 4062.2 if represented.

(d)(4) After the ninety (90) day period specified in Labor Code section 5402(b) for denying
liability has expired, a request from the claims administrator, or if none from the employer, for a
OME panel to determine compensability shall only be issued upon presentation of a finding and

eraer decision issued by a Workers’ Compensation Administrative Law Judge that the pre-
sumption in section 5402(b) has been rebutted and an order that a QME panel should be issued
sr-ihis pwrpese to determine compensability . The order shall also specify the residential
or, if applicable, the employment-based zip code from which to select evaluators
and either the medical specialty of the panel or which party may select the medical specialty.

(e) If the request form is submitted by or on behalf of an unrepresented employee who no longer
resides within the state of California, the geographic area of the QME panel selection within the
state shall be determined by agreement between the claims administrator, ors if none; the employer,
and the employee. If no agreement can be reached, the geographic area of the QME panel selection
shall be determined for an unrepresented employee by the employee's former residence within the
state, and for a represented employee by the office of the employee’s attorney.
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(gf) To compile a panel list of three (3) independent QMEs randomly selected from the spe-

cialty designated by the party holding the legal right to request a QME panel, the Medical Director
shall exclude from the panel, to the extent feasible, any QME who is listed by another QME as a
business partner or as having a shared specified financial interest, as those terms are defined in sec-
tions 1(gd ee) and 29 of Title 8 of the California Code of Regulations.

(o) The panel request in a represented case must be sent to the Medical Unit address on the
OME Form 106 by means of first class mail delivered by the United States postal service.

The Medical Unit will not accept panel requests in represented cases that are delivered in person
by a party, the party’s attorney or by other commercial courier or delivery services.

(h) The time periods specified in Labor Code sections 4062.1(c) and 4062.2(c), re-
spectively, for selecting an evaluator from a QME panel and for scheduling an ap-
pointment, shall be tolled whenever the Medical Director asks a party for
additional information needed to resolve the panel request. These time periods
shall remain tolled until the date the Medical Director issues either a new QME
panel or a decision on the panel request.

NOTE: Forms referred to above are available at no charge by downloading from the web at
www.dir.ca.qgov/dwc/forms.html or by requesting at 1-800-794-6900.

Note: Authority cited: Sections 439, 133, 139.2, 4061, and 4062; and 5307.3, Labor Code. Refer-
ence: Sections 139.2, 4061, and 4062, 4062.1, 4062.2, 4062.3, 4064 and 4067, Labor Code.
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§ 30.5. Specialist Designation

The Medical Director shall utilize in the QME panel selection process the type of specialist(s) indi-
cated by the requestor on the Request for Qualified Medical Evaluator Form 105 or 106 of Title 8 of
the California Code of Regulations, unless otherwise provided in these regulations.

Note: Authority cited: Sections 439; 133, 139.2, 4061, and 4062, 5307.3, Labor Code. Reference:
Sections 139.2, 4061, and 4062, 4062.1, 4062.2, 4064 and 4067, Labor Code.

§ 31. QME Panel Selection

(@) The panels shall be selected randomly from the appropriate specialty reguested identified by
the employee party who holds the legal right to designate the specialty, with consideration given to

the proximity of the QME's medical office to the employee's residence.

(e b) The Medical Director shall exclude from the panel selection process any QME who has
informed the Medical Director that he or she is unavailable pursuant to section 33 of Title 8 of the
California Code of Regulations.

(é c) Any physician who has served as a primary treating physician or secondary physician and
who has provided treatment to the employee in accordance with section 9785-5 9785 th4s Title 8 of
the California Code of Regulations for this the disputed injury

not perform a QME evaluation on that employee. & Whenever that physiciarn-QME QhZSl-
cian’s name appears on a QME panel, he or she shall ze#ifibothparties of this reasonfor
disqualifyzze him or herself—#4 if contacted by a party to perform the evaluation. the

employee thepanelregquester zizker Either party may request a replacement QME for this rea-
son pursuant to section 31.5 of Title 8 of the California Code of Regulations.

(e d) To issue a panel in a selected specialty there shall be at least five active QMEs in the spe-
cialty at the time the panel selection is requested. In the event less than five QMEs are active in a
requested specialty, the Medical Director shall contact the party who holds the legal right to desig-
nate the specialty for an alternate specialty selection.
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Note: Authority cited: Sections 133, 139.2, 4061, and 4062, and 5307.3, Labor Code. Reference:
Sections 139.2, 4060, 4061, and 4062, 4062.1, 4062.2, 4064 and 4067, Labor Code.

831.1 OME Panel Selection Disputes in Represented Cases

(2) When the Medical Director receives two or more panel selection forms pursuant to Labor
Code section 4062.2 on the same day and the forms designate different physician specialties for the
OME panel, the Medical Director shall use the following procedures:

1) If one party requests the same specialty as that of the treating physician, the panel shall be
issued in the specialty of the treating physician unless the Medical Director is persuaded by
supporting documentation provided by the requestor that explains the medical basis for the
requested specialty;

2) If no party requests a panel in the specialty of the treating physician, the Medical Director
shall select a specialty appropriate for the medical issue in dispute and issue a panel in that
specialty.

3) Upon request by the Medical Director, the party requesting the panel shall provide addition-
al medical records to assist the Medical Director in determining the appropriate specialty.

(b) In the event a party in a represented case wishes to request a QME panel pursuant to Labor
Code section 4062.2 in a specialty other than the specialty of the treating physician, the party shall
submit with the panel request form any relevant documentation supporting the reason for requesting
a different specialty.

(c) In the event the Medical Director is unable to issue a QME panel in a represented case with-
in thirty (30) calendar days of receiving the request, either party may seek an order from a Workers’
Compensation Administrative Law Judge that a QME panel be issued. Any such order shall specify
the specialty of the QME panel or the party to be designated to select the specialty.

Note: Authority: Sections 133, 139.2 and 5307.3, Labor Code. Reference: Sections 4060, 4061,
4062, 4062.2, 4064 and 4067, Labor Code

§ 31.3. Scheduling Appointment with Panel OME

(a) When the employee is not represented by an attorney, the unrepresented employee shall,
within ten (10) days of having been furnished with the form, select a QME from the

panel list, contact the OME to schedule an appointment and inform the claims administrator of
the OME selection and the appointment .

(b) Neither the employer, nor the claims administrator nor any other representative of the
36
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employer shall discuss the selection of the OME with an unrepresented worker who has the legal
right to select the OME.

(c)_If, within ten (10) days of the issuance of a QME panel, the unrepresented em-
ployee fails to select a OME from the OME panel or fails to schedule an appointment with the
selected OME, the claims administrator may schedule an appointment with a panel OME only as
provided in Labor Code section 4062.1(c), and shall notify the employee of the appointment as
provided in that section.

(d) Whenever the employee is represented by an attorney and the parties have completed the
conferring and striking processes described in Labor Code section 4062.2(c), the represented
employee shall schedule the appointment with the physician selected from the OME panel. If the
represented employee fails to do so within ten (10) business days of the date a QME is selected
from the panel, the claims administrator or administrator’s attorney may arrange the appoint-
ment and notify the employee and employee’s attorney.

Note: Authority: Sections 133, 139.2 and 5307.3, Labor Code. Reference: Sections 4060, 4061,
4062,4062.1, 4062.2, 4064 and 4067, Labor Code

§ 31.5. QME Replacement Requests

(@) A replacement QME to a panel, or at the discretion of the Medical Director a replacement of
an entire panel of QMEs, shall be selected at random by the Medical Director and provided to-an

unrepresented-worker upon the-employee’s request # whenever any of the following occurs:

(1) A QME on the panel issued does not practice in the specialty requested by the-empleyee par-
ty holding the legal right to request the panel.

(2) A QME on the panel issued cannot schedule an examination for the employee within sixty
(60) days of the employee’s initial request for an appointment, or if the 60 day scheduling limit
was has been waived ##der pursuant to section 33(e) of Title 8 of the California Code of
Regulations, the OME cannot schedule the examination within ninety (90) days of the date of the
initial request for an appointment.

(3) The emswievee injured worker has changed his or her residence address since the QME
panel was issued and prior to date of the initial evaluation of the injured worker.

(4) A physician on the QME panel is a member of the same group practice as defined by Labor
Code section 139.3 as another QME on the panel.

(5) The QME is unavailable pursuant to section 33 (Unavailability of the QME).

(6) The evaluator who previously reported in the case is no longer available.
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(38 7) Fhe A QME named on the panel is currently, or has been, the employee's primary treat-
ing physician or secondary physician r-accordance-with as described in section 9785 of this Title 8
of the California Code of Reqgulations is-en-the-panel for the injury currently in dispute .

(2#8) The claims administrator, or; if none; the employer, and the unrepresented employee
agree in writing, for the employee’s convenience only, that a new panel may be issued in the
geographic area of the employee's work place and a copy of the employee’s agreement is
submitted with the panel replacement request.

(3.8 9) The Medical Director, upon written request, finds good cause that a replacement QME or
a replacement panel is appropriate for reasons related to the medical nature of the injury. For pur-
poses of this subsection, "good cause" is defined as a documented medical or psychological im-
pairment.

(4-8 10) The Medical Director, upon written request, filed with szbmesssies-£ a copy of the
Doctor’s First Report of Occupational Injury or Iliness (Form DLSR 5021 [see 8 Cal. Code Regs.
88 14006 and 14007) and the most recent DWC Form PR-2 (“Primary Treating Physician’s
Progress Report” [See 8 Cal. Code Regs. § 9785.2) or narrative report filed in lieu of the PR-2 , de-
termines after a review of all appropriate records that the specialty chosen by the irjured-worker
party holding the legal right to designate a specialty is medically or otherwise inappropriate for the
injunyto-beevaluated disputed medical issue(s). The Medical Director may request either party to
provide additional information or records necessary for the determination.

(520 11) Amyielatien-of The evaluator has violated section 34 (Appointment Notification &3
e 45 and Cancellation) of Title 8 of the California Code of Requlations Z#ilure by
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Seien Admanisiraiive Loy Judas  except that the evaluator will not be replaced
for this reason whenever the request for a replacement by a party is made more
than fifteen (15) calendar days from either the date the party became aware of the
violation of section 34 of Title 8 of the California Code of Requlations or the date
the report was served by the evaluator, whichever is earlier.

(&L 12) Eature The evaluator failed to meet the deadlines s specified in Labor Code section
4062.5 and section 38 (Medical Evaluation Time Frames) of Title 8 of the California Code of Regu-
lations and the party #skime—#e# requesting the replacement #es#es#e4 objected to the report
on the grounds of lateness prior to the date the evaluator served the report. A party reguesting a
replacement on this ground shall attach to the request for a replacement a copy of the party’s ob-
jection to the untimely report.

(42 13) The OME has a disqualifying conflict of interest as defined in section 41.5 of Title 8 of
the California Code of Regulations.
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(&2 14) Buetoanorderofthe The Administrative Director faade has issued an order pursuant
to section 10164(c) of Title 8 of the California Code of Requlations (order for additional OME

evaluation).

(34 15) Failureorrefusalefthe The selected medical evaluator, who #s otherwise appears to
be qualified and competent to address all disputed medical issues—rems@i-iminriesreporied
e PRfISES TO ROV,
when requested by a party or by the Medical Director, either: A) a complete medical
evaluation as provided in Labor Code sections 4062.3(i) and 4062.3(j), or B) a written
statement that explains why the evaluator believes he or she is not medically qual-

ified or medically competent to address one or more issues in dispute in the case.

(16) The OME panel list was issued more than twenty four (24) months prior to the date the
request for a replacement is received by the Medical Unit, and none of the OMESs on the panel list
have examined the injured worker.
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(b) Whenever the Medical Director determines that a request made pursuant to subdivision

31.5(a) for a OME replacement or OME panel replacement is valid, the time limit for an unre-
presented employee to select a QME and schedule an appointment under section Labor Code sec-

tion 4062.1(c) and the time limit for a represented employee to strike a QME name from the
OME panel under Labor Code section 4062.2(c), shall be tolled until the date the replacement

OME name or QME panel is issued.

(c)_In the event the parties in a represented case have struck two QME names from a panel and
subsequently a valid ground under subdivision 31.5 arises to replace the remaining QME, none
of the OMEs whose names appeared on the earlier OME panel shall be included in the replace-
ment OME panel.
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Note: Authority cited: Sections 439; 133, 139.2, 4061, and 4062, 4062.3, 4062.5, 5307.3 and
5703.5, Labor Code. Reference: Sections 139.2, 4060, 4061, 4062, 4062.1, 4062.2, 4062.3, 4064
and 4067, Labor Code.

§ 31.7. Obtaining Additional OME Panel in a Different Specialty

(a) Once an Agreed Medical Evaluator, an Agreed Panel OME, or a panel Qualified Medical

Evaluator has issued a comprehensive medical/legal report in a case and a new medical dispute
arises, the parties, to the extent possible, shall obtain a follow-up evaluation or a supplemental
evaluation from the same evaluator.

(b) Upon a showing of good cause that a an-additienal panel of QME physicians in a different

specialty is needed to assist the parties reach an expeditious and just resolution of disputed medical
issues in the case, the Medical Director shall issue an additional panel of QME physicians selected
at random in the specialty requested. For the purpose of this section, good cause means:

(1) An order by a Workers’ Compensation Administrative Law Judge for a panel of QME phy-
sicians that also either designates a party to select the specialty or states the specialty to be selected

and the residential or employment-based zip code from which to randomly select
evaluators: or
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(2) The AME or QME selected advises the parties and the Medical Director, or his or her de-
signee, that she or he has completed or will complete a timely evaluation of the disputed medical
issues within his or her scope of practice and areas of clinical competence but recommends that a
new evaluator physteian ef in another specialty is needed to evaluate one or more remaining dis-
puted medical conditions, injuries or issues that are outside of the evaluator’s areas of clinical com-
petence, and either the injured empleyee worker is unrepresented or the parties in a represented case
have been unable to select an Agreed Medical Evaluator for that purpose; or

(3) As written agreement by the parties in a represented case that there is a need for an addi-
tional comprehensive medical legal report by an evaluator in a different specialty, that attempts to
select an Agreed Medical Evaluator pursuant to Labor Code section 4062.2 for that purpose have
failed and the specialty that the parties have agreed upo i ed for the ad-
ditional evaluation; or

(4) In an unrepresented case, that the parties have gaet conferred with an Information and Assis-
tance Officer, have explained the need for an additional QME evaluator in another specialty to ad-
dress disputed issues and, as noted by the Information and Assistance Officer on the panel request
form, the parties have reached agreement in the presence of and with the assistance of the Of-
ficer on the specialty requested for the additional QME panel. The parties may confer with the In-
formation and Assistance Officer in person or by conference call.

Note: Authority cited: Sections 439; 133, 139.2, 4061, and 4062, 4062.3, 4062.5, 5307.3 and
5703.5, Labor Code. Reference: Sections 139.2, 4062, 4061, 4062, 4062.1, 4062.2, 4062.3, 4064
and 4067, Labor Code.

§ 32. Consultations
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(é a) In any case where an acupuncturist has been selected by the injured worker from a three-
member panel and an issue of disability is in dispute, the acupuncturist shall request a consult from
a QME defined under section 1(hr=¢_aa) to evaluate the disability issue(s). The acupuncturist shall
evaluate all other issues as required for a complete evaluation. If requested by the QME acupunc-

turist to obtain a QME to provide the consulting evaluation, the Medical Director shall issue a panel
within fifteen (15) days of the request in the specialty selected by the party-holdinethe lesal
miehi-to-selectthe specialty QME acupuncturist.

(b) Except as provided in subdivision 32(a) above, no OME may obtain a consultation for the
purpose of obtaining an opinion regarding permanent disability and apportionment consistent with

the requirements of Labor Code sections 4660 through 4664 and the AMA sxides Guides .

(c) For injuries occurring on or after January 1, 1994, a OME may obtain a consultation
from any physician as reasonable and necessary pursuant to Labor Code section 4064(a). ##
DI CETRET %\ ALY Y EAEDS,

(d) Whenever an Agreed Panel QME or a QME determines that a consultation
is necessary pursuant to this section and the physician selected for the consultation
is not selected by the parties from a QME panel issued by the Medical Director, the
referring QME must arrange the consultation appointment and advise the injured
employee and the claims administrator, or if none the employer, and each party’s
attorney if any, in writing of the appointment date, time and place by use of QME
Form 110 (QME Appointment Notification Form)(See, 8 Cal. Code Regs. § 110).

(e) The consulting physician shall serve the consulting report on the referring
QME. Upon receipt of the consulting physician’s report, the referring evaluator
shall review the consulting physician’s report, incorporate that report by reference
into the referring evaluator’s medical-legal report and comment on the consulting
physician’s findings and conclusions in the discussion sections of the evaluator’s

report.

(f) The referring QME shall file the comprehensive medical —legal report within
the time periods specified in section 38 of Title 8 of the California Code of Requla-
tions. In the event a consulting physician’s report has not been received, or will
not be received, in time to comply with the time periods, the referring QME shall
serve the comprehensive medical-legal report timely, and upon receipt of the con-
sulting physician’s report, the referring evaluator shall, within fifteen (15) calendar
days of receipt of the consulting report, issue a supplemental report that incorpo-
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rates the consulting physician’s report by reference, and comments on whether
and how the findings in the consulting report change the referring evaluator’s opi-
nions.

(q) With the exception of verbal communications between an injured worker
and the consulting physician in the course of the consulting examination, all other
communications by the parties, as well as any reports and other information from
the parties for the consulting physician, if any, shall be made in writing directed
only to the referring QME, who may forward such communications on to the con-
sulting physician as appropriate. With the exception of deposing the consulting
physician if necessary and except as provided in this subdivision, neither party nor
a party’s attorney, shall communicate directly with nor send correspondence or
records directly to the consulting physician.

NOTE: Form referred to above is available at no charge by downloading from the
web at www.dir.ca.qov/dwc/forms.html or by requesting at 1-800-794-6900.

Note: Authority cited: Sections 133, 139.2, 4061, 4062, and 4064; @7+ 5307.3 and 5703.5 , L a-
bor Code. Reference: Sections 3209.3, 4061, and 4062, 4444 4062.1, 4062.2, 4064, and 4067
and 5703.5, Labor Code.
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§ 32.6 Additional OME Evaluations Ordered by the Appeals Board

The Medical Director shall issue a panel of Qualified Medical Evaluators upon receipt of an the
order of a Workers’ Compensation Administrative Law Judge or the Appeals Board, siper -##2k
that includes a finding that an additional evaluation is reasonable and necessary to resolve dis-
puted issues under Labor Code sections 4060, 4061 or 4062. The order shall specify the residen-
tial or employment-based zip code from which to randomly select evaluators, spe-
cify the specialty for the QME panel or st designate the party who shall select the specialty of
the OME panel, and specify who shall select a new specialty in the event there are
too few QMEs in the specialty initially selected to issue a panel in accordance with
section 31(d) of Title 8 of the California Code of Requlations.

Note: Authority cited: Sections 133, 139.2, 4061, 4062, 4064, ##4 5307.3, 5703, and 5703.5,
Labor Code. Reference: Sections 139.2, 4060, 4061, 4062, 4062.1, 4062.2 and 4064, Labor Code.
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§ 33. Unavailability of QME

(a) A QME who will be unavailable to schedule or aceeptappeintments-to-a-QME-panel per-

form comprehensive medical evaluations as an Agreed Panel QME or as a Panel QME for a pe-
r|0d of 14 days or mere _up to a maximum of 90 davs durlnq a one year fee perlod for any reason

eme;geney— shaII notlfy the Medlcal Director by submlttlng the form in Sectlon 109 (Notlce of
Qualified Medical Evaluator Unavailability) (see, 8 Cal. Code Regs. § 109) at least 30 days before

the period of unavailability is to begin. Fhe-form-shal-be-filed-with-the Medical Director-30-days
priorto-the-period-ef-unavaHability: The Medical Director may, in his or her discretion, grant a-re-
Hee-sbunavaHabiity unavailable status within the 30-day notice period #a-cases-ef-injury-ori-
ness-to-the-QME-or-his-or-herimmediatefamily for good cause, including but not limited to medi-

cal or family emergency.

(b) At the time of requesting unavailable status, the QME shall provide the Medical Director
with a list of any and all comprehensive medical/legal evaluation examinations already scheduled
during the time requested for unavailable status. The QME shall indicate whether each such exami-
nation is being rescheduled or the QME plans to complete the exam and report while in unavailable
status.

(c) A QME who is unavailable as provided in subdivision (a) shall not perform any new evalua-
tion examinations; as a QME eAME until the physician returns to active QME status. Such a
QME may complete medical-legal examinations and reports already scheduled and reported to the
Medical Director, as well as reports for evaluation examinations performed prior to becoming un-
available under subdivision (a). Such a QME also may complete supplemental reports.
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(b d) It shall not be an acceptable reason for unavailability that a QME does not intend to per-
form comprehensive medical-legal evaluations for unrepresented workers. A QME who has filed
notifications for unavailability fer totaling more than ninety (90) days during the QME fee period
without good cause may be denied reappointment subject to section 52 of Title 8 of the California
Code of Reqgulations. Good cause includes, but is not limited to, sabbaticals, or death or serious ill-
ness of an immediate family member.

(e e) If an unrepresented-employee a party with the legal right to schedule an appointment with a
QME is unable to obtain an appointment with a selected QME within sixty (60) days after of the
date of the am appointment request, the-employee that party may may waive the right to a replace-
ment in order to accept an appointment no more than ninety (90) days after the date of the par-
ty’s initial appointment request. When the selected OME is unable to schedule the evaluation
within ninety (90) days of the date of that party’s initial appointment request, either party may
report the unavailability of the OME and the Medical Director shall issue a replacement pur-
suant to section 31.5 of Title 8 of the California Code of Requlations upon request, unless both

parties agree in writing to waive the ninety (90) day time limit for scheduling the initial evalua-

(¢ f) If a QME fails to notify the Medical Director, by submitting the form in section 109 (No-
tice of Qualified Medical Evaluator Unavailability) (see, 8 Cal. Code Regs. § 109), of his or her un-

avallablllty at a medical office elae—t&arehange—mradd;ess—fepthat—eﬁlee within at least thirty (30)

Director may deS|gnate th QME to be unavailable at that location for t thirty (30) days from the date
the Medlcal Director learns of the ehange—m—add%ess navallablllty At—that—nme—areemﬂed—letteac

(0) Whenever the Medical Director is notified by a party seeking an appointment with a Quali-

fied Medical Evaluator, or otherwise becomes aware, that the QME is not available and not res-
ponding to calls or mail at a location listed for the QME, a certified letter will be sent to the QME
by the Medical Director regarding his/her unavailability. If the Medical Director does not receive a
response within thiety303 fifteen (15) days of the date the certified letter is mailed, then the QME
will be made unavailable at that location. The time a QME is placed on unavailable status pursuant
to this subdivision shall count toward the ninety (90) day limit in subdivision 33(d a) of Title 8 of
the California Code of Regulations.

NOTE: Form referred to above is available at no charge by downloading from the web at
www.dir.ca.gov/dwc/forms.html or by requesting at 1-800-794-6900.
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Note: Authority cited: Sections 439-and 133, 139.2; and 5307.3, Labor Code. Reference: Sections
139.2, 4060, 4061, and 4062, 4062.1, 4062.2, 4062.5 and 4067, Labor Code.

8 34. Appointment Notification_and Cancellation

(a) Whenever an unrepresented-employee-makes-an appointment for a comprehensive medical

evaluation is made with a QME, the QME shall complete an appointment notification form by sub-
mitting the form in Section 110 (QME Appointment Notification Form)(See, 8 Cal. Code Regs. §
110). Fhis = he The completed form shall be postmarked or sent by facsi-
mile to the employee and the clalms admmlstrator or; if none; the employer, Wlthln 5 weelemg
business days of the date the appointment was made. In a represented case, $A
satisfied-by-sending a copy of the completed form shall also be sent to the attornev Who represents

each party, if known. Failure to comply with this requirement shall constitute grounds for denial
of reappointment under section 51 of Title 8 of the California Code of Regulations.

(b) The QME shall schedule an appointment for a comprehensive medical-legal examination
which shall be conducted only at the medical office listed on the panel selection form. However
upon written request by the injured worker and only for his or her convenience, the evaluation ap-
pointment may be moved to another medical office of the selected QME if it is listed with the Med-
ical Director as an additional office location.

(c) The QME shall include within the notification whether a Certified Interpreter, as defined by
Labor Code Section 5811 and subject to the provisions of section 9795.3 of this Title 8 of the Cali-
fornia Code of Regulations , is required and specify the language. The interpreter shall be arranged
by the party who is to pay the cost as provided for in Section 5811 of the Labor Code.

(d) An evaluator, whether an AME, Agreed Panel QME or QME, shall not cancel
a scheduled appointment less than six (6) business days prior to the appointment
date, except for good cause. Whenever an evaluator cancels a scheduled ap-
pointment, the evaluator shall advise the parties in writing of the reason for the
cancellation. The Appeals Board shall retain jurisdiction to resolve disputes among
the parties regarding whether an appointment cancellation pursuant to this subdi-
vision was for good cause. The Administrative Director shall retain jurisdiction to
take appropriate disciplinary action against any Agreed Panel QME or QME for vi-
olations of this section.

(e) An Agreed Panel QME or a QME who cancels a scheduled appointment shall
reschedule the appointment to a date within thirty (30) calendar days of the date
of cancellation. The re-scheduled appointment date may not be more than sixty
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(60) calendar days from the date of the initial request for an appointment, unless
the parties agree in writing to accept the date beyond the sixty (60) day limit.

(f) An Agreed Medical Evaluator who cancels a scheduled appointment shall
reschedule the appointment within sixty (60) calendar days of the date of the can-
cellation.

(q) Failure to receive relevant medical records, as provided in section 35 of Title
8 of the California Code of Requlations and section 4062.3 of the Labor Code, prior
to a scheduled appointment shall not constitute good cause under this section for
the evaluator to cancel the appointment.

(&= h) An appointment scheduled with an evaluator, whether an AME, Agreed Panel
QME or #w#»<-QME shall not be cancelled or rescheduled By#he-Ob 4k orby axy by a par-
ty or the party’s attorney less than ##ee(=) six (6) business days before the appointment
date selbedwied, except for good cause. Whenever the claims administrator, or if none the
employer, or the injured worker, or either party’s attorney, cancels an appointment scheduled by
apanal-IAE an evaluator, the cancellation shall be made in writing, @#4 state the reason
for the cancellation and be served on the opposing party. Oral cancellations shall be fol-
lowed with a written confirming letter that is faxed or mailed by first class U.S. mail with-
in twenty four hours of the verbal cancellation and that complies with this section. An
injured worker shall not be liable for any missed appointment fee whenever an
appointment is cancelled for good cause. The Appeals Board shall retain jurisdic-
tion to resolve disputes regarding whether an appointment cancellation by a party
pursuant to this subdivision was for good cause.

(i) The date of cancellation shall be determined from the date of postmark, if
mailed, or from the facsimile receipt date as shown on the recipient’s fax copy.

NOTE: Form referred to above is available at no charge by downloading from the web at
www.dir.ca.gov/dwc/forms.html or by requesting at 1-800-794-6900.

Note: Authority cited: Sections 439, 133, 139.2 and 5307.3 Labor Code. Reference: Sections 4060,
4061, and 4062, 4062.1, 4062.2 and 4067, Labor Code.

§ 35. Exchange of Information and Ex Parte communications
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‘ ‘ ‘ the Except
as provided in subd:ws:on 35(m) below, the 7Zz2 claims administrator, ors if nones the em-

ployerl shall-anrd-the-employee-may-provide, and the injured worker may provide, te the following
information to the GA4E-e» AR5 evaluator, whether an AME, Agreed panel QME or

QME:
(1) All records prepared or maintained by the employee's treating physician or physicians;

(2) Other medical records in-their-pessession, including any previous treatment records-and/for
non-medical-reeords or information, which are relevant to the-evaluation-ef-the-employee’sinjury;

determination of the medical issue(s) in dispute;

(3) A letter outlining the issues ###ek that the AfEEe»Oh4E evaluator is requested to
address in the evaluation, which shall be served on the opposing party no less than 20 days in ad-
vance of the evaluation- ;

(4) Whenever the treating physician’s recommended medical treatment is disputed, a copy of
the treating physician’s report recommending the medical treatment with all supporting documents,
a copy of claims administrator’s, or if none the employer’s, decision to approve, delay, deny or
modify the disputed treatment with the documents supporting the empleyerss decision, and all other
relevant communications about the disputed treatment exchanged during the utilization review
process required by Labor Code section 4610;

(5) Non-medical records, including films and videotapes, which are relevant to determination of
medical issue(s) in dispute, after compliance with subdivision 35(c) of Title 8 of the California
Code of Requlations.

(b)(1) All communications by the parties with the AME —erOMME selecied from-thepanel,
evaluator shall be in writing and sent simultaneously to the opposing party when sent to the med-
ical evaluator, except as otherwise provided in subdivisions (c), ###4 (k) and (l) of this section.

(2) Represented parties who have selected an Agreed Medical Evaluator or an Agreed Panel
QME shall, as part of their agreement, agree on what information is to be provided to the AME or
the Agreed Panel QME, respectively.

(b)(c) tr-nofewerthan At least twenty (20) days before the information is to be provided to the
SHUTE s OB40E evaluator |, the party providing such medical and non-medical reports and in-
formation shall serve it on the opposing party.:-the-foHewing:—In both unrepresented and
represented cases the claims administrator shall attach a log to the front of the records and in-
formation being sent to the opposing party that identifies each record or other information to be
sent to the evaluator and lists each item in the order it is attached to or appears on the log. In a
represented case, the injured worker’s attorney shall do the same for any records or other infor-
mation to be sent to the evaluator directly from the attorney’s office, if any. The claims
administrator, or_if none the employer, shall include a cover letter or other document when provid-
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ing such information to the employee which shall clearly and conspicuously include the following
language: "Please look carefully at the enclosed information. It may be used by the doctor who is
evaluating your medical condition as it relates to your workers' compensation claim. If you do not
want the doctor to see this information, you must let me know within 10 days."

(d) If the opposing party objects within 10 days to any non-medical records or information pro-
posed to be sent to an evaluator, e those records @ and that information shall not be provided
to the evaluator unless so ordered by a Workers’ Compensation Administrative Law Judge.

(e) In no event shall any party forward to the ©ME evaluator : (1) any medical/legal report
which has been rejected by a party as untimely pursuant to Labor Code section 4062.5; (2) @5
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40%2 2.any evaluation or consulting report written by any physician other than a
treating physician, the primary treating physician or secondary physician, or an
evaluator through the medical-leqal process in Labor Code sections 4060 through
4062, that addresses permanent impairment, permanent disability or apportion-
ment under California workers’ compensation laws, unless that physician’s report
has first been ruled admissible by a Workers’ Compensation Administrative Law
Judge ; et or (3) any medical report or record or other information or thing which has been
stricken, or found inadequate or inadmissible, by a Workers” Compensation Administrative Law
Judge, or which otherwise #5-has been deemed inadmissible to the evaluator as a matter of law.
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(f) Either party may use discovery to establish the accuracy or authenticity of non-medical
records or information prior to the evaluation.

3} (a) Copies of all records being sent to the @M&E evaluator shall be sent to all parties except
as otherwise provided in section {¢} (d) and (e). Failure to do so shall constitute ex parte communi-
cation within the meaning of subdivision (k) below by the party transmitting the information_to the

evaluator. undersection(H-

€) (h) In the event that the unrepresented employee schedules an appointment within 20 days of
receipt of the panel, the employer or if none, the claims administrator shall not be required to comp-
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ly with the 20 day time frame for sending medical information in subsection (b})(c) provided,
however, that the unrepresented employee is served all non-medical information in subdivision
b)) (c) 20 days prior to the information being served on the QME so the employee has an oppor-
tunity to object to any non-medical information.

d) (i) In the event that a party fails to provide to the @ME evaluator any relevant medical
record which the -QM¢E evaluator deems necessary to perform a comprehensive medical-legal eval-
uation, the 9ME evaluator may contact the treating physician or other health care provider, to ob-
tain such record(s). If the party fails to provide relevant medical records undersection(a) within 10
days after the date of the evaluation, and the-@M&E evaluator is unable to obtain the records, the
OME evaluator shall complete and serve the report to comply with the statutory time frames under
section 38 of Title 8 of the California Code of Regulations. The -QM& evaluator shall note in the
report that the records were not received within the required time period. Upon request by the a par-
ty, or the Appeals Board, the -@M&E evaluator shall complete a supplemental evaluation when the
relevant medical records are received. For a supplemental report the -@ME evaluator need not con-
duct an additional physical examination of the employee if the @ME evaluator believes a review of
the additional records is sufficient.

(e) (1) The -@ME evaluator and the employee's treating physician(s) may consult as necessary
to produce a complete and accurate report. The -@ME evaluator shall note within the report new or
additional information received from the treating physician.

() (k) The Appeals Board shall retain jurisdiction in all cases to determine disputes arising from
objections and whether ex parte contact in violation of Labor Code section 4062.3 or this sectlon of
Title 8 of the California Code of Regulations has occurred. If
fee any party communicates with-a @ME an evaluator_ evaluator in V|olat|on of
Labor Code sectlon 4062.3, the Medical Director shall provide the unrepresented-employee ag-
grieved party with a new panel in which to select a new QME or the unrepresented-employee ag-

grleved party may eIect to proceed with the orlglnal r— evaluator Lﬁ&nempleyeeeemmum-

eentaet—ha&eeeumd—m—au—ease& Oral or wrltten communlcatlons bv the emplovee or if the em-

ployee is deceased by the employee’s dependent, made in the course of the examination or made at
the request of the evaluator in connection with the examination shall not provide grounds for a new
evaluator unless the Appeals Board has made a specific finding of an impermissible ex parte com-
munication.
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(1) In claims involving a date of injury prior to 1/1/2005 where the injured worker
is represented by an attorney and the parties have decided to each select a sepa-
rate Qualified Medical Evaluator, the provisions of this section shall not apply to
the communications between a party and the QME selected by that party.

2R
U,

7o
o
)

Note: Authority cited: Sections 439; 133, 139.2 and 5307.3, Labor Code. Reference: Sections 139.2,
4060, 4061, 4062, 4062.1, 4062.2, 4062.3, 4064 and 4067, Labor Code.

8 35.5. Compliance by AMEs and QMEs with FMC Administrative Director Evaluation and
Reporting Guidelines

(a)-Any Each evaluation examination and report completed pursuant to Labor Code sections 4060,
4061, and 4062, 4062.1, 4062.2, 4064, 4067 or 5703.5 shall be performed in compliance with all
appropriate evaluation procedures pursuant te-Article-4-of this Chapter.

(b) Each reporting evaluator shall state in the body of the comprehensive medical-legal report the
date the examination was completed and the street address at which the examination was performed.

If the evaluator signs the report on any date other than the date the examination was completed, the
evaluator shall enter the date the report is signed next to or near the signature on the report.

(} ¢) The evaluator shall address all contested medical issues arising from all injuries reported on
one or more claim forms prior to the date of the employee’s #aitial appointment with the medical

evaluator that are issues within the evaluator’s scope of practice and areas of clinical eswspeienecy
competence. The reporting evaluator shall attempt to address each guestion raised by each
party in the issue cover letter sent to the evaluator as ze#szred-by provided in subdivision

35(a)(3).

(d) At the evaluator’s earliest opportunity and no later than the date the report is
served, the evaluator shall advise the parties in writing of any disputed medical is-
sues outside of the evaluator’s scope of practice and area of clinical competency in
order that the parties may initiate the process for obtaining an additional evalua-
tion pursuant to section 4062.1 or 4062.2 of the Labor Code and these requlations
in another specialty. In the case of an Agreed Panel QME or a panel QME, the eva-
luator shall send a copy of the written notification provided to the parties to the
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Medical Director at the same time. However, only a party’s request for an addi-
tional panel, with the evaluator’s written notice under this section attached, or an
order by a Workers’ Compensation Administrative Law Judge, will be acted upon
by the Medical Director to issue a new QME panel in another specialty in the claim.

4l (e) In the event a new injury or illness is claimed involving the same type of body part or
body system and the parties are the same, or in the event either party objects to any new medical
issue within the evaluator’s scope of practice and clinical competence, the parties shall utilize to
the extent possible the same OME or AME who reported previously.

te—e) (f) Unless the Appeals Board or a Workers’ Compensation Administrative
Law Judge orders otherwise or the parties agree otherwise, whenever a party is
legally entitled to depose the evaluator, the evaluator shall, upon the request of
either party, make himself or herself available for deposition within at least one
hundred twenty (120) days of the notice of deposition and, whenever consistent
with Labor Code section 5710, the deposition shall be held at the location at which
the evaluation examination was performed. 7#iheeyenicither pariy-secksto-d
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& (g) Whenever an Agreed Medical Evaluator or Qualified Medical Evaluator provides an
opinion in a comprehensive medical/legal report on a disputed medical treatment issue, the evalua-
tor’s opinion shall be consistent with and apply the standards of evidence-based medicine as set out
in Division 1, Chapter 4.5, Subchapter 1, sections 9792.20 et seq of Title 8 of the California Code of
Regulations (Medical Treatment Utilization Schedule). In the event the disputed medical treatment,
condition or injury is not addressed by the Medlcal Treatment Ut|||zat|on Schedule the evaluator S
medlcal opinion shaII be consrstent with
and refer to other eereaﬁ%é evrdence based medlcal
treatment qmdelrnes peer reVIewed studies and articles, if any, and otherwrse shall explain the
medlcal basis for the evaluator’ 'S reasoning and conclusions.

Note: Authority cited: Sections 133, 139.2, 4062.3 and 5307.3, Labor Code. Reference: Sections
139.2, 4060, 4061, 4062, 4062.1, 4062.2, 4064, 4067, 4604.5, 4628, 5307.27, @74 57031 5703.5
and 5710, Labor Code.
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Service of

Comprehensive Medical-Legal Evaluation Reports by Medical Evaluators Including Reports Un-

der Labor Code section 4061
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Form 122 to the report, unless section 36.5 of Title 8 of the California Code of Requ-
lations applies. If applicable in a claim involving disputed injury to the psyche, the
evaluator shall comply with the requirements of section 36.5 of Title 8 of the Cali-
fornia Code of Requlations (Service of Comprehensive Medical-Legal Report in
Claims of Injury to the Psyche)(See, 8 Cal. Code Reqgs.§§ 36.5, 120 and 121).

(b) Whenever an injured worker is not represented by an attorney, the Quali-
fied Medical Evaluator shall serve each comprehensive medical-legal evaluation
report, follow-up evaluation report or supplemental report that addresses only
disputed issues outside of the scope Labor Code section 4061, by completing the
questions and declaration of service on the QME Form 111 (QME Findings Sum-
mary Form) (See, 8 Cal. Code Regs. § 111 ), and by serving the report with the QME
Form 111 attached, on the injured worker and the claims administrator, or if none
on the employer, unless section 36.5 of Title 8 of the California Code of Requlations
applies. If applicable in a claim involving disputed injury to the psyche, the evalua-
tor shall comply with the requirements of section 36.5 of Title 8 of the California
Code of Requlations (Service of Comprehensive Medical-Legal Report in Claims of
Injury to the Psyche)(See, 8 Cal. Code Regs.§§ 36.5, 120 and 121.)

(c) Whenever the evaluator is serving a medical-legal evaluation report that
addresses or describes findings and conclusions pertaining to permanent impair-
ment, permanent disability or apportionment of an unrepresented injured worker,
the evaluator shall serve the evaluation report, the completed QME Form 111
(QME Findings Summary Form) (See, 8 Cal. Code Regs. § 111), DWC-AD form 100
(DEU) (Employee’s Disability Questionnaire)(See, 8 Cal. Code Regs. §§ 10160 and
10161) and DWC-AD form 101 (DEU) (Request for Summary Rating Determination
of Qualified Medical Evaluator’s Report)(See, 8 Cal. Code Regs. §§10160 and
10161) on the local DEU office, the claims administrator, or if none the employer,
and on the unrepresented employee within the time frames specified in section 38
of Title 8 of the California Code or Requlations, unless section 36.5 of Title 8 of the
California Code of Requlations applies. If applicable, in cases involving disputed
injury to the psyche, the evaluator shall follow the procedures described in section
36.5 of Title 8 of the California Code of Requlations (Service of Comprehensive
Medical-Legal Report in Claims of Injury to the Psyche)(See, 8 Cal. Code Regs.§§
36.5, 120 and 121).
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(b- d) If an evaluation report is completed #mders#bdiisien f for an unrepresented em-
ployee, in which the QME determines that the employee’s condition has not become permanent and
stationary as of the date of the evaluation, the parties shall request any further evaluation from the
same QME if the QME is currently an active QME and available at the time of the request for the
additional evaluation. If the QME is unavailable, a new panel may be issued to resolve any disputed
issue(s). If the evaluator is no longer a QME, he/she may issue a supplemental report as long as a
face-to-face evaluation (as defined in section 49(b) of these+regulations Title 8 of the California
Code of Regulations ) with the injured worker is not required. In no event shall a physician who is
not a QME or no longer a QME perform a follow up evaluation on an unrepresented injured work-
er.

(de) A After a Qualified Medical Evaluator ¥k has served a comprehensive medical-legal

report on an unrepresented injured worker, the claims administrator, or if none the employer, and
the Disability Evaluation Unit, that addresses a disputed issue involving permanent impairment,
permanent disability or apportionment, the QME shall not issue any supplemental report on that
issue, unless requested to do so by the Disability Evaluation Unit, by the Administrative Director in
response to a petition for reconsideration of a disability rating or by a Workers’ Compensation Ad-
ministrative Law Judge.

NOTE: Forms referred to above are available at no charge by downloading from the web at
www.dir.ca.gov/dwc/forms.html or by requesting at 1-800-794-6900.

Note: Authority cited: Sections 133, 139.2 and 5307.3, Labor Code. Reference: Sections 4060,
4061 and4062 4062 1 4062.2, 4064, 4067 4600 and 4660 throuqh 4664, Labor Code. ==ard

8 36.5 Service of Comprehensive Medical/Legal Report in Claims of Injury to the Psyche
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(a) At the beginning of any evaluation involving a claimed or disputed injury to
the psyche, the injured worker shall be advised by the evaluator that the compre-
hensive medical-legal report, and any follow up or supplemental reports, from the
evaluation may be served either directly on the injured worker or instead on a
physician designated in writing by the injured worker prior to leaving the evalua-
tor’s office, for the purpose of reviewing and discussing the evaluation report with
the injured worker. The evaluator shall explain that the designated physician need
not be the injured worker’s primary treating physician in the workers’ compensa-
tion claim and that the employer will pay for one office visit with the designated
physician for this purpose.

#}(b) Whenever injury to the psyche is claimed and e#kerdbe primarm-treaine plhysicion
@ in the course of the evaluation, the evaluator makes a determination pursuant to Health
and Safety Code section 123115(b) that there is a substantial risk of significant adverse or detri-
mental medical conseguences to the injured worker # from seeing or receiving a copy of part or
all of evaluation report which is a mental health record, ke éreatine physician o the
evaluator shall do all of the following:

(1) Complete OME Form 121 (Declaration Regarding Protection of Mental Health
Record);

(2) Advise the injured worker that the determination under Health and Safety Code
123115(b) has been made regarding the evaluation report as a sze<Ze4 mental health
record and that ¢hedreatine physician o the evaluator zsey-esly only may srevid:
serve the exsplovee’s injured worker’s copy of the seerial healilerecord ¢o evaluation
report on a person—aesiemaied-ir-wiriine-by-the-irnivred-werker who is a licensed physi-
cian, as defined in Labor Code section 3209.3 and whose name the injured worker desig-

nates in writing prior to leaving the evaluator’s office. s lewlihcare providera
Ao ad oo 10 amldlh moo Q mbnt 7 @45@% Zlﬂg)ﬁ@guwho

&0 v LSO COIE LUEE BRI &) W N

(3) Permit inspection and copying of the mental health record(s) subject to the Health
and Safety Code section 123115(b) determination, only by a licensed physician as defined

in Labor Code section 3209.3 or another health care provider as defined in Health and Safety
Code section 123105(a);

(4) Complete the QME Form 121 and enter the name and address of the
physician designated in writing by the injured worker on this form;
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(4 5 ) Attach a completed copy of OME Form 121 (Declaration Regarding Protection of
Mental Health Record) to the copy of the evaluation report -
es#4 in the injured worker’s medical or ##edse medical-leqgal file;

(-6 ) ——— —-Serve the completed =it COM-
prehensive medical-legal evaluation report, follow-up medical-legal report or sup-
plemental medical-legal report(s) subject to the provisions of this s#b#sie% section,
with the completed OME Form 121 (Declaration Regarding Protection of Mental Health
Record) attached, on the licensed physician designated by the injured worker on QME Form
121, and on the claims administrator-ersfmeme em-dbe cmplover and on each party’s at-
torney, if any, as provided in section 36, and within the time periods in section 38, of
Title 8 of the California Code of Requlations. In the event the injured worker desig-
nates a physician on QME Form 121 other than the current primary treating physi-
cian in his or her workers’ compensation claim, the evaluator shall also serve a
copy of the report on the primary treating physician.

(7) Whenever the report addresses any permanent impairment, permanent disability or
apportionment and the injured worker is not represented by an attorney, a copy of the report with
the completed OME Form 121 attached shall also be served on the appropriate office of the Dis-

ability Evaluation Unit, along with the OME ####+Form 111 (OME’s Findings Summary

Form), and DWC-AD form 100 (DEU) (Employee’s Disability Questionnaire)(See, 8
Cal. Code Regs. §§ 10160 and 10161) and DWC-AD form 101 (DEU) (Request for
Summary Rating Determination of Qualified Medical Evaluator’s Report)(See, 8

Cal. Code Regs. §§10160 and 10161). ¢k D5 iorms - Hmemioves s Disabilisy
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(8) Whenever the report addresses permanent impairment, permanent disability or ap-
portionment and the injured worker is represented by an attorney, a copy of the report with the
completed OME Form 121 attached shall be served with OME Form 122 (AME or OME Decla-

ration of Service of Medical-Legal Report) on the physician designated by the injured
worker, the injured worker’s attorney and on the claims administrator’s attorney,
or if none on the claims administrator.

4B (c) “Mental health record” for the purposes of this subdivision means a medical treatment or
evaluation record created by or received and reviewed by a licensed physician, as defined in La-
bor Code section 3209.3, in the course of treating or evaluating the injured worker in a workers’
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compensation claim, and includes for the purposes of this subdivision but is not limited to, treat-
ment records and comprehensive #ediesiiessi- medical-legal reports.

#=) (d) Upon serving the employee’s copy of the #eedieaile=al medical-legal report in com-
pliance with subdivisions 36.5(a)(5), 36.5(a)(6) or 36.5(a)(7) of Title 8 of the California
Code of Requlations on the physician designated by the employee on the OME Form 121
(Declaration Regarding Protection of Mental Health Record), the evaluator’s obligation to serve

the report on the injured worker under Labor Code sections 139.2(j)(1) and 4061(c), and section
36 of Title 8 of the California Code of Requlation, shall be deemed satisfied.

4@ (e) Mental health records subject to a determination under Health and Safety Code section
123115(b) and this subdivision shall be kept confidential by the claims administrator and all z44#
Les-amd-dheir parties’ attorneys in the case unless ordered otherwise by a Workers’
Compensation Administrative Law Judge . Whenever such a mental health record is filed
by a party at the Workers” Compensation Appeals Board, the party filing such a record shall re-
guest and obtain a protective order from a Workers’ Compensation Administrative Law Judge

that shall specify in what manner the mental health record may be inspected, copied and entered
into evidence.

#2 (f) Whenever éximry-io-the psvelkeds-imdispwie the injured worker advises the
evaluator that he or she prefers to have the evaluation report served on a desig-
nated physician as provided in subdivision 36.5(a) above, and ## the evaluator does
not make a determination pursuant to Health and Safety Code section 123115(b), #s
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shall provide QME Form 120 (Voluntary Directive for Alternate Service of £4% WL@”M oz
Medical-Legal Report) (See, 8 Cal. Code Regs. 8 120) to the injured worker and shall request
the injured worker to complete the form before leaving the evaluator’s office.

2(q) Upon receipt by the evaluator of a QME Form 120 completed by the |n|ured worker, the
evaluator shall attach the original executed QOME Form 120 to the original #aedsesitiees
medical-legal report for service. The evaluator shall serve the evaluation report with
QME Form 120 attached by completing the questions and the declaration of proof
of service on QME Form 111 (Qualified Medical Evaluator’s Findings Summary
Form)(See, 8 Cal. Code Regs. § 111) and serving it with the report in the case of an
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unrepresented injured worker. In the case of a represented injured worker, the
evaluator shall serve the report with QME Form 120 attached, by completing the
declaration of service on QME Form 122 (AME or QME Declaration of Service of
Medical-Legal Report)(See, 8 Cal. Code § 122) and serving it with the report.

(h) Whenever an evaluation report is being served with QME Form 120 (Voluntary
Directive for Alternate Service of Medical-Legal Report) (See, 8 Cal. Code Regs. §
120). the evaluator shall serve two copies of the meedicsife=+ medical-legal report
with the OME Form 120 attached on the physician designated on the form by the injured
worker, at the same time as serving the copies of the-zsedicsllle=2l medical-legal report
Wi ie e rarme T eitzelbed on the claims administrator, or if none on the emplovyer,
&7 and on ezch-paris’s the injured worker’s attorney if anys . #lemewiik QUL orrme
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medical-legal
report bv an evaluator in compllance with thls subd|V|S|on shall satisfy the evaluator’s obligation
to serve a copy of the report on the employee under Labor Code sections 139.2(j)(1) and 4061(c,)
and section 36 of Title 8 of the California Code of Regulations.

o4l emll llaazml]
TS TS T

Z=)(i) The physician designated by the injured worker in writing and listed on OME Form
120 or OME Form 121 is not limited to the primary treating physician in the disputed workers’
compensation claim. As an additional medical treatment expense incurred in the claim within
the meaning of section 4600 of the Labor Code, the claims administrator, or if none the employ-
er, shall reimburse the physician designated by the injured worker and listed on either the OME
Form 121 (Declaration Regarding Protection of Mental Health Record) or the OME Form 120

(Voluntary Directive for Alternate Service of Medical-Legal Evaluation Report on Disputed In-
jury to the Psyche), for one office visit, when used, for the purpose of reviewing and discussing

the evaluator’s report with injured worker, at the @85S applicable rate under section
9789.11 (Physician Services Rendered on or After July 1, 2004) of Title 8 of the Cali-
fornia Code of Requlations for an office visit and may include, as appropriate, record re-
view, any necessary face-to-face time during the visit in excess of that specified in the applica-
ble CPT office visit code, and charges —#-#eeessa#y, for time required to prepare a treatment
report pertaining to the office visit, if necessary.

@Mj)Whenever the comprehensive seedicside=+l medical-legal report is served by the eva-
luator on a physician pursuant to subd|V|S|on 36.5(f) with the OME Form 120 (Voluntary Direc-
tive for Alternate Service of Aedies Medical-Legal Report on Disputed Injury to the
Psyche) attached, one of the two copies of the medicsiilezs] medical-legal report served on
the designated physician shall be given to the injured worker by the designated physician during
the office visit referred do-in subdivision 36-5{=).
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(k) In the event the injured worker declines or refuses to designate any physician
in writing to be listed on either QME Form 120 or QME Form 121, the evaluator’s
report shall be served as appropriate under section 36, and within the time periods
under section 38, of Title 8 of the California Code of Requlations. It is recommend-
ed that the evaluator serve the medical-legal evaluation report with an authoriza-
tion for release of medical information signed by the injured worker. A non-
mandatory Authorization for Release of Medical Information form is available as
QME Form 125 (Authorization for Release of Medical Information). (See, 8 Cal.
Code Regs. Section 125.)

NOTE: Forms referred to above are available at no charge by downloading from the web at
www.dir.ca.gov/dwc/forms.html or by requesting at 1-800-794-6900.

Note: Authority cited: Sections 133, 139.2 and 5307.3, Labor Code. Reference: Sections 56

through 56.37, Civil Code; Sectlons 4060, 4061, 4062, 4062 1, 4062.2, 4064, 4067, 4600 and
4660 through 4664, Labor Code; Ses gs— Section
123115(h), Health and Safety Code.

§ 37.—TFreatingPhysictan's Determination-of-MedicaHssuesForm Reserved
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e} (a) Forinjuries-on-orafterJanuary-1-1994-t The time frame for an initial or a follow-up
comprehensive medical-legal evaluations report to be prepared and submitted shall not exceed thirty
(30) days after the QME, Agreed Panel QME or AME has seen the employee or otherwise com-
menced the comprehensive medical-legal evaluation procedure. If an evaluator fails to prepare and
serve the initial or follow-up comprehensive medical-legal evaluation report within thirty (30) days
and the evaluator has failed to obtain approval from the Medical Director for an extension of time
pursuant to this section, the employee or the employer may request a QME replacement pursuant to
section 31.5 of Title 8 of the California Code of Regulations. Neither the employee nor the em-
ployer shall have any liability for payment for the medical evaluation which was not completed
within the timeframes required under this section unless the employee and the employer each waive
the right to a new evaluation and elect to accept the original evaluation, in writing or by #se-g#

signing and returning to the Medical Director—es either QME Form 113 (Notice of Denial
of Request For Time Extension) or OME Form 116 (Notice of Late OME/AME Report — No Ex-
tension Requested) (See, 8 Cal. Code Regs. 8§ 113 and 116).

(b) All requests by an evaluator for extensions of time shall be made on form 112 (QME/AME
Time Frame Extension Request) (See, 8 Cal. Code Regs. § 112). If the evaluation will not be com-
pleted on the original due date, the evaluator may request an extension from the Medical Director,
not to exceed an additional 30 days. An E extension of the 30-day-Hmit time for completing the re-
port shall be approved, as follows:

(1) when When the evaluator has geed-cause-er—not received test results or the report of a con-
sulting physieians: physician evaluations, necessary to address all disputed medical issues in time to
meet the initial 30-day deadline, an extensmn of up to thirty (30) days shall be granted;- Jrf—theuevacl-
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(2) When the evaluator has good cause, as defined in Labor Code section 139.2(j)(1)(B), an ex-
tension of fifteen (15) days shall be granted.

(c) Not later than 5 days before the initial 30-day period to complete and serve the report ex-
pires, Fhe the evaluator shall notify the Medical Director, the employee and the claims administra-
tor, or if none, the employer, of the request for an extension by use of QME Form 112 (QME/AME

Tlme Exten5|on Request) (See 8 Cal Code Regs. § 112) %t—lateHhan—&daye—befere—the—%&l—S@-

(d) The Medical Director shall notify the requesting evaluator and the parties of the decision on
the extension request by completion of the box at the bottom of QME Form 112 (QME/AME Time
Frame Extension Request)(See, 8 Cal. Code Regs. 8 112). In the event that a request for an exten-
sion of time is denied, the Medical Director shall also send the parties QME Form 113 (Notice of
Denial of Request for Time Extension)(See, 8 Cal. Code Regs. § 113) to be used by the each party
to state whether the party wishes to request a new evaluator or to accept the late report of the origi-
nal evaluator.

(e) Whenever the Medical Director becomes aware that the report of a Qualified Medical Eva-
luator or an Agreed Medical Evaluator has not been completed within the required time under sec-
tion 38 and no extension of time was requested by the evaluator, the Medical Director shall send the
parties a Notice of Late QME/AME Report — No Extension Requested (QME Form 116) (See, 8
Cal. Code Regs. 8 116). Each party shall complete the form and return it to the Medical Director in
order to indicate whether or not the party wishes to accept the late report.

(@f) ion 3
isto-beserved: Good cause, as deflned in Labor Code sectlon 139 2(|)(1)(B) and sectlon 38(b)(2) of
Title 8 of the California Code of Requlations, means:

(1) medical emergencies of the evaluator or the evaluator's family;
(2) death in the evaluator's family;

(3) natural disasters or other community catastrophes that interrupt the operation of the evalua-
tor's office operations;

(e g) Extensions shall not be granted because relevant medical information/records (including
Disability Evaluation Form 101 (Request for Summary Determination of Qualified Medical Evalua-
tor’s Report) (See, 8 Cal. Code Regs. § 10161) 8-CCR-810161(b}) have not been received. The
evaluator shall complete the report based on the information available and state that the opinions
and/or conclusions may or may not change after review of the relevant medical information/records.

(f h) The time frame for supplemental reports #-unrepresented-eases shall be no more than sixty
(60) days from the date of a written or electronically transmitted request to the physician by a party.

The request for a supplemental report shall be accompanied by any new medical records that were
unavailable to the QME evaluator at the time of the original QME evaluation and which were
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properly served on the opposing party as required by Labor Code section 4062.3. in-cempliance
with-section-10160(H-of this Fitle: An extension of the sixty (60) days time frame for com-

pleting the supplemental report, of no more than thirty (30) days, may be allowed
without the need to request an extension from the Medical Director, as long as the
evaluator contacts both parties at least fourteen (14) calendar days prior to the
end of the sixty (60) day time frame and within seven (7) calendar days of being
contacted, both parties agree to the extension in writing which is sent to the eva-
luator. Each party may send the evaluator their written agreement to the exten-
sion separately. However, if either party objects to the extension or if either party
fails to respond to the evaluator at least seven (7) calendar days prior to the end of
the sixty (60) day time frame, the evaluator must request the extension from the
Medical Director by completing and submitting QME Form 112 (See, 8 Cal. Code
Regs. § 112). The evaluator shall mail the completed QME Form 112 to the Medi-
cal Director no later than five (5) calendar days before the end of the sixty (60) day
time frame gbove. - -or i S i e e i i s
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(g 1) Evaluators giving-netice requesting time extensions will be monitored and advised by the
Medical Director when such a netices request appears unreasonable or excessive. Failure to comply
with this section may constitute grounds for denial of the QME's request for reappointment pursuant
to section 51 of Title 8 of the California Code of Regulations.
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NOTE: Forms referred to above are available at no charge by downloading from the web at
www.dir.ca.gov/dwc/forms.html or by requesting at 1-800-794-6900.
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Note: Authority cited: Sections 133, 139.2(j)(1), 4061, and-4062, and 5307.3, Labor Code. Refer-
ence: Sections 139.2, 4061, 4062, 4062.1, 4062.2, 4062.5, 4064 and 4067, 406%-5-Labor Code.

8 39. Records, Destruction of Records by the Medical Director

The Medical Director may destroy any forms filed pursuant to eluded-in these regulations five
years after the date of receipt, provided that the completed "Application for Appointment as Quali-
fied Medical Evaluator” form shall be preserved for each QME during the period(s) of his or her
appointment as a QME. The "Request for Qualified Medical Evaluator" forms may be destroyed by
the Medical Director two years after the date of receipt.

Note: Authority cited: Sections 133, 139-and 139.2 and 5307.3, Labor Code. Reference: Sections
139.2, 4060, 4061 and 4062, Labor Code; and Section 14755, Government Code.

8 39.5. Reecords; Retention of Records by QMEs

(@) All QMEs shall retain a copy of all comprehensive medical-legal reports completed by the QME
for a period of five years from the date of the-employee's each evaluation report. A QME may satis-
fy this requirement by retaining only an electronic copy of the report, as long as the electronic copy
retained is a true and correct copy of the original, showing the QME signature, that was served on
the parties. Upon written request, a QME is required to return original radiological films, and imag-
ing studies andfer and original medical records to the person who supplied the original records to
the QME or to the injured empleyee worker.

(b) An evaluator shall submit all comprehensive medical/legal reports performed as a QME under
this article to the Medical Director upon request for a review by the Medical Director. Failure to
submit evaluations upon request by the Medical Director may constitute grounds for disciplinary
action pursuant to Section 60.

Note: Authority cited: Sections 439 133, and 139.2(j)(1) and 5307.3, Labor Code. Reference: Sec-
tions 139.2, 4060, 4061, and 4062, 4062.1, 4062.2, 4064 and 4062.5, Labor Code; and Section
14755, Government Code.-

ARTICLE 4. Evaluation Procedures

§ 40. Disclosure Requirements: Unrepresented Injured Workers
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(a) A-QME-An evaluator selected from a QME panel shall advise an unrepresented injured worker
prior to or at the time of the actual evaluation of the following:

(1) That he or she is entitled to ask the @ME evaluator and the QME evaluator shall promptly
answer questions about any matter concerning the evaluation process in which the QME and the
injured worker are involved,

(2) That subject to section 41(g e), the injured worker may discontinue the evaluation based on
good cause. Good cause includes: ((A) discriminatory conduct by the evaluator towards the worker
based on race, sex, national origin, religion, or sexual preference, (B) abusive, hostile or rude be-
havior including behavior that clearly demonstrates a bias against injured workers, and (C) in-
stances where the evaluator requests the worker to submit to an unnecessary exam or procedure.

(b) When required as a condition of probation by the Ceunetl Administrative Director or his/her
licensing authority, the QME shall disclose his/her probationary status. The QME shall be entitled
to explain any circumstances surrounding the probation. If at that time, the injured worker declines
to proceed with the evaluation, such termination shall be considered by the-Counett Administrative
Director to have occurred for good cause.

(c) If the injured worker declines to ask any questions relating to the evaluation procedure as set
forth in section 40(a), and does not otherwise object on the grounds of good cause to the exam pro-
ceedings under section 41(a) during the exam itself, the injured worker shall have no right to object
to the QME comprehensive medical-legal evaluation based on a violation of this section.

Note: Authority cited: Sections 133, 139.2 and 5307.3, Labor Code. Reference: Sections 139.2,
4060, 4061, and 4062, 4062.1, 4062.2, and 4067 Labor Code.

§ 41. Ethical Requirements

(@) All QMEs, regardless of whether the injured worker is represented by an attorney, shall:

(1) Maintain a clean, professional physician’s medical office (as defined in section 1(m w) at all
times #eluding which shall contain functioning evatuating medical instruments and equipment ap-
propriate to conducting the evaluation within the physician's scope of practice and a functioning
business office phone with the phone number listed with the Medical Director for that location
which a party may use to schedule an examination or to handle other matters related to a compre-
hensive medical/legal evaluation.

(2) Schedule all appointments for comprehensive medical-legal evaluations without regard to
whether a worker is unrepresented or represented by an attorney. A QME shall not refuse to sche-
dule an appointment with an injured worker solely because the worker is not represented by an at-
torney or because a promise to reimburse or reimbursement is not made prior to the evaluation.

(3) Not request the employee to submit to an unnecessary exam or procedure.
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(4) Refrain from treating or soliciting to provide medical treatment, medical supplies or medical
devices to the injured empleyes worker.

(5) Communicate with the injured emsaloyee worker in a respectful, courteous and professional
manner.

(6) Refrain from violating section 41.5 of Title 8 of the California Code of Requlations.

(7) Refrain from unilaterally rescheduling a panel OME examination aree£3}ef more than
two times in the same case.

(8) Refrain from cancelling a #e#ef QME examination less than fourteen{d)calendar six

(6) business days from the date the exam is scheduled without good cause and without providing
a new examination date within thirty (30) calendar days of the date of cancellation.

(b) @MEs Evaluators selected from a QME panel selected-by-an-unrepresented-injured-worker
from-a-three-member-panel provided by the eeuncit Administrative Director shall not engage in ex

parte communication in violation of Labor Code section 46622 4062.3.

(c) All QMEs, regardless of whether the injured worker is represented by an attorney, shall with
respect to his or her comprehensive medical-legal evaluation:

(1) Refuse any compensation from any source contingent upon writing an opinion that in any
way could be construed as unfavorable to a party to the case.

(2) Review all available relevant medical and non-medical records and/or facts necessary for an
accurate and objective assessment of the contested medical issues in an injured workers> worker’s
case before generating a written report. The report must list and summarize all medical and non-
medical records reviewed as part of the evaluation.

(3) Render expert opinions or conclusions without regard to an injured werkers™worker’s race,
sex, national origin, religion or sexual preference.

(4) Render expert opinions or conclusions only on issues with-regard-te-which the QME evalua-
tor has adequate qualifications, education, and training. All conclusions shall be based on the facts
and on the @QME evaluator’s training and specialty-based knowledge and shall be without bias either
for or against the injured worker or the claims administrator, or if none the employer.

(5) Present a report that addresses all relevant and contested medical issues as presented on one
or more claim forms, is ratable by the DEU, if applicable, and complies with all relevant guidelines
of the tndustrial-Medical-Ceuneil Administrative Director.

(6) Date the report on the date it is completed and ready for signature and service on the parties.
No report shall be dated on the date of the evaluation examination unless the full written text of the
report is completed and ready for signature and service on that same date.

(7) Write all portions of the report that contain discussion of medical issues, medical research
used as the basis for medical determinations, and medical conclusions made by the evaluator. In the
event more than one evaluator signs a single report, each signing physician shall clearly state those
parts of the employee evaluation examination performed and the portions of the report discussion
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and conclusion drafted by the signing evaluator. Where a consultation report is obtalned by an eva-

luator from a physician in a different specialty, the consultation report s/
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corporated by reference into the final report and appended to the referring QME’s report.

(8) Serve the report #¢-#hesamedizseas provided in these requlations at the same time
on the employee and the claims administrator, or if none the employer, @2 and on each of their
attorneys, respectively.

(d) All aspects of all physical and/or psychological comprehensive medical-legal evaluations,
including history taking, shall be directly related to contested medical issues as presented by any
party or addressed in the reports of treating physician(s). No evaluator shall engage in any physical
contact with the injured empleyee worker which is unnecessary to complete the examination.

(e) No physician certified by the S Administrative Director as a QME, or his or her agent,
shall contact aQME an evaluator for the purpose of influencing that QME’s evaluator’s opinions or
conclusions in any @ME-comprehensive medical-legal evaluation or report.

(F) No ©QME evaluator shall schedule appointments to the extent that any injured worker will be
required to wait for more than one hour at aQME’s the evaluator’s office prior to being seen for the
previously agreed upon appointment time for an evaluation. H-the An injured worker is-unrepre-
sented-and who is not seen by the QME evaluator within one hour;-he-er-she may terminate the ex-
am and request a replacement evaluator from the Geunett Administrative Director. No party shall be
liable for the terminated exam. The QME evaluator may explain any reasons for the delay to the
injured worker and, provided both parties agree, the evaluation may proceed or be rescheduled at
for a later date. If the evaluation is rescheduled, the @ME evaluator shall provide notice of the new

date of the evaluation to the elaims-administrator-er--none-the-employer parties within 5 business

days after rescheduling the appointment.

(9) If the injured worker terminates the examination process based on an alleged violation of ei-
ther -Section section 35(k), 40, or Seetion 41(a) or 41.5 of Title 8 of the California Code of Regqu-
lations, and the Appeals Board later determines that good cause did not exist for the termination, the
cost of the evaluation shall be deducted from the injured worker's award. A violation of section 40
or of any part of section 41(a) or 41.5 by the evaluator shall constitute good cause for purposes of
an Appeals Board determination. No party shall be liable for any cost for medical reports or medical
services delivered as a result of an exam terminated for good cause.

(h) Nothing in this section shall require &QME an evaluator to undertake or continue a com-
prehensive medical-legal evaluation where the injured worker or his/her representative uses abusive
language towards the @QME evaluator or-QME’s evaluator’s staff or deliberately attempts to disrupt
the operation of the QME’s evaluator’s office in any way. The QME evaluator shall state under pe-
nalty of perjury, the facts supporting the termination of the evaluation process. Upon request, the
Medical Director shall investigate the facts and make a final determination of the issue(s).

(i) Nothing in this section shall require a-QM&E an evaluator selected from a panel to undertake
or continue a comprehensive medical-legal evaluation where the injured worker is intoxicated or
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under the influence of any medication which impairs the injured worker's ability to participate in the
evaluation process. The QME evaluator shall state under penalty of perjury, the facts supporting the
termination of the evaluation process. Upon request, the Medical Director shall investigate the facts
and make a final determination of the issue(s).

Note: Authority cited: Sections 133, 139.2, 5307.3 and 5307.6, Labor Code. Reference: Sections
139.2, 4060, 4061, 4062, 4062.1, 4062.2, 4062.3, 4062. 5, 4067 and 4628, Labor Code.

8§ 41.5 Conflicts of Interest by Medical Evaluators

(a) An evaluator shall not request or accept any compensation or other thing of value from any
source that does or could create a conflict with his or her duties as an evaluator under the Labor
Code or the regulations of the Administrative Director (Title 8 of the California Code of Regula-
tions, Chapters 1 through 1.8, section 1 et seq) or of the Workers” Compensation Appeals Board
(Title 8 of the California Code of Regulations, Chapters 1.9, sections 10600 through 10727) .

(b) A conflict with the duties of an evaluator as used in Labor Code section 139.2(0) means hav-
ing a disqualifying conflict of interest with one or more of the persons or entities described in sub-
division (c) and failing to disclose the fact of the conflict.

(c)_The persons or entities with whom a disqualifying conflict of interest can exist are:

(1) The injured employee worker, or his or her attorney;

(2) The employer, or the employer’s attorney;

(3) The claims adjuster or insurer or third party administrator, or their attorney, respectively;

(4) _Any primary treating physician or secondary physician for the employee, if the treatment
provided by that physician is disputed in the case;

(5) The utilization review physician reviewer or expert reviewer, or utilization review organiza-
tion, only if the opinion of that reviewer or that utilization review organization is disputed in the
case;

(6) The surgical center in which the injured employee worker had, or is proposed to be used to
have, surgery, only if the need for surgery is disputed in the case.

(7) Other purveyor of medical goods or medical services, only if the medical necessity for us-
ing such goods or services is in dispute in the case.

(d) “Disqualifying Conflict of Interest” means the evaluator has any of the following relation-
ships or interests with a person or entity listed in subdivision 41.5(c):
(1) A familial relationship of parent, child, grandparent, grandchild, sibling, uncle, aunt, ne-
phew, niece, spouse, financee or cohabitant;
(2) A significant disqualifying financial interest, as defined below, including:

(A)_Employment or a promise of employment;

(B) _An interest of five (5) % or more in the fair market value of any form of business
entity involved in workers’ compensation matters, or of private real property or per-
sonal property, or in a leasehold interest;

69

QME Regulations (8 Cal. Code Regs. §§ 1 — 159)
October 2008
revQMEreg 102208



(C) Five (5) % or more of the evaluator’s income is received from direct referrals by or
from one or more contracts with a person or entity listed in subdivision 41.5(c), ex-
cept that contracts for participation in a Medical Provider Network as defined under
Labor Code section 4616 et seq shall be excluded:;

(D) A financial interest as defined in Labor Code section 139.3 that would preclude re-
ferral by the evaluator to such a person or entity;

(E) A financial interest as defined under the Physician Ownership and Referral Act of
1993 (PORA) set out in Business and Professions Code sections 650.01 and 650.02
that would preclude referral by the evaluator to such a person or entity.

(3) A professional affiliation which means the evaluator performs services in the same medical
group or other business entity comprised of medical evaluators who specialize in workers’
compensation medical - legal evaluations;

(4) Any other relationship or interest not addressed by subdivisions (d)(1) through (d)(3) which
would cause a person aware of the facts to reasonably entertain a doubt that the evaluator
would be able to act with integrity and impartiality.

(e) An Agreed Medical Evaluator or a Qualified Medical Evaluator may disqualify himself or
herself on the basis of a conflict of interest pursuant to this section whenever the evaluator has a re-
lationship with a person or entity in a specific case, including doctor-patient, familial, financial or
professional, that causes the evaluator to decide it would be unethical to perform a comprehensive
medical — legal evaluation examination or to write a report in the case.

(f)_An Agreed Medical Evaluator or Qualified Medical Evaluator who knows, or should know,
that he or she has a disqualifying conflict of interest with any person or entity listed in subdivision
41.5(c), that also is involved in the specific workers’ compensation claim identified to the evaluator,
shall send written notification to the injured espleyee worker and the claims administrator, or if
none the employer, extasyres or their respective attorneys if any, within five (5) business days of
the evaluator becoming aware of the conflict. The written notice shall include, at a minimum: 1)
disclosure that a disqualifying conflict of interest exists; 2) the person or entity with whom the con-
flict arises; and 3) the category of conflict, such as familial, significant financial, or other type of
ethical conflict. Whenever the evaluator declines to perform an evaluation due to disqualifying
himself or herself pursuant to subdivision 41.5(e), the parties shall be entitled to a replacement
QME or, in represented cases a replacement panel pursuant to section 31.5 of Title 8 of the Califor-
nia Code of Regulations. Whenever the evaluator notifies the parties of a conflict without stating
that he or she declines to perform the evaluation, the parties shall follow the procedures set out in
section 41.6 of Title 8 of the California Code of Regulations. In any case in which the injured ega-
pleyee worker is not represented by an attorney, the evaluator shall fax a copy of the notice of con-
flict to the Medical Unit of the Division of Workers’ Compensation at the same time it is sent to the

parties.

(0) Any injured esmpleyee worker—=empleyer or claims administrator or if none the employer,
including his or her attorney respectively, who knows of, or becomes aware of, a potential disquali-
fying conflict of interest, as defined under this section, with a specific evaluator selected to perform
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a comprehensive medical/legal examination and report or a follow up examination and report, shall
notify the selected evaluator in writing at the earliest opportunity and no later than within five (5)
business days of becoming aware of the potential conflict, to enable the evaluator to determine
whether the disqualifying conflict exists. The notice shall include the person with whom the alleged
conflict exists and the nature of the conflict. A copy of this notice shall be served on the opposing
party at the same time as it is sent to the evaluator. The evaluator shall review the information pro-
vided and advise the parties in writing within five (5) business days of receipt of the notice whether
the evaluator has a conflict of interest as specified in this section.

Note: Authority cited: Sections 133, 139.2(0) and 5307.3, Labor Code. Reference: Sections 139.2
and 139.3, Labor Code, and sections 650.01 and 650.02, Business and Professions Code.

8 41.6 Procedures after Notice of Conflict of Interest and Waivers of Conflicts of Interest of
an Evaluator

(a) Whenever an Agreed or Qualified Medical Evaluator notifies the parties that a disqualifying
conflict of interest exists, and even if it arises after the evaluator has performed an initial or follow
up comprehensive medical-legal evaluation, the parties shall use the following procedures.

(b) An evaluator shall proceed with any scheduled evaluation involving a physical examination
Or reguested supplemental report aeeded in the case, unless either the evaluator declines to esrdust
proceed due to disqualifying himself or herself pursuant to section 41.5(e)
of Title 8 of the Callfornla Code of Regulations or unless, pursuant to this section, the injured
worker or the claims administrator pasty-is entitled to a replacement QME pursuantto-this-section.

(c)_Within five (5) business days of receipt of the evaluator’s notice of conflict:

(1) If the injured erapleyee worker is not represented by an attorney, the parties shall obtain a
new evaluator by following the procedure provided under section 31.5 of Title 8 of the California
Code of Requlations and a replacement QME, or when necessary replacement QME panel, shall be
issued.

(2) If the injured empleyee worker is represented by an attorney, each party shall notify the eva-
luator and the opposing party in writing of the party’s decision either to waive the conflict or to ob-
ject to the evaluator on the basis of the evaluator’s conflict. Whenever either party objects to the
evaluator due to a conflict, the parties shall obtain a new evaluator by following the procedures pro-
vided in Labor Code section 4062.2 and section 31.5 of Title 8 of the California Code of Regula-
tions.

(3) In the event the parties in a represented case wish to waive a conflict of interest, any such
waiver shall be valid only if the general nature of the conflict of interest is disclosed in writing and
on the same document, or duplicate copies of the same document, each party has signed a statement
indicating that the signing party understands that the evaluator has a conflict of interest, the party
understands the nature of the conflict, and the party wishes to waive the opportunity to obtain
another evaluator. The signature of an attorney shall have the same effect as the signature of the
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party represented by the attorney, if a copy of the document signed by the attorney is served on the
represented party by the attorney or by any other party or attorney. It shall be the duty of the attor-
ney to serve a copy of the signed document on the party-client.

(d)_Any dispute over whether a conflict of interest of an evaluator may affect the integrity and
impartiality of the evaluator with respect to an evaluation report or supplemental report, and any
dispute over waiver of an evaluator’s conflict under this section, shall be determined by a Workers’
Compensation Administrative Law Judge.

Note: Authority cited: Sections 133, 139.2(0) and 5307.3, Labor Code. Reference: Sections 139.2,
4060, 4061, 4062, 4062.1, 4062.2, 4064 and 4067 Labor Code.

§ 41.7 Gifts to Medical Evaluators

(a) No physician reporting as an Agreed Medical Evaluator or a Qualified Medical Evaluator
shall accept gifts that have a total fair market value in the aggregate of three hundred sixty dollars ($
360) or more, from any single source that handles California workers’ compensation matters, in the
course of any consecutive twelve months. The sources include, but are not limited to, one or more
attorneys, physicians, employers, claims administrators, medical or health care or insurance or utili-
zation review business entities. This prohibition shall not include reasonable and appropriate in-
come earned from a Medical Provider Network as defined in Labor Code sections 4616 et seq, from
a Health Care Organization as defined in Labor Code sections 4600.3 et seq, from a Preferred Pro-
vider Organization or managed care organization as defined in Health and Safety Code sections
1340 et seq for services performed as a treating physician nor for reasonable and appropriate in-
come paid for services performed as reviewing physician or medical director pursuant to Labor
Code section 4610, or for services performed as an Agreed Medical Evaluator or Qualified Medical
Evaluator.

(b) For the purposes of this section, "Gift" means any payment to the extent that consideration
of equal or greater value is not received. It includes any rebate or discount in the price of anything
of value, unless the rebate or discount is also made in the reqgular course of business to members of
the public, and any loan, forgiveness or other thing of value having a fair market value in excess of
$ 360 in the aggregate.

(c) Any person who claims that a payment, rebate, discount, loan, forgiveness, or other thing of
value is not a gift by reason of receipt of consideration has the burden of proving that the considera-
tion received is of equal or greater value.

(d) A Qualified Medical Evaluator who violates any portion of this section shall be subject to
disciplinary action pursuant to section 60 et seq of these requlations.
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Note: Authority cited: Sections 133, 139.2(0) and 5307.3, Labor Code. Reference: Sections 139.2
and 139.3, Labor Code.

8 43. Method of Measurement Evaluation of Psychiatric Disability

(a) For all claims arising before January 1, 2005, not subject to section 43(b),-Fhe the Metheod
method of measuring the psychiatric elements of a disability shall be as set forth below in the "Psy-
chiatric Protocols" as adopted by the Industrial Medical Council on July 16, 1992, and amended on
March 18 and October 25, 1993. The full text of this document is available at no charge on the web
at www.dir.ca.qov/IMC/guidelines.html or by calling the Medical Unit at 1-800-794-6900.

(b) For all claims having dates of injury on or after January 1, 2005, and for those compensable
claims arising before January 1, 2005, where there has been either no comprehensive medical-legal
report or no report by a treating physician indicating the existence of permanent disability, or when
the claims administrator, or if none the employer, is not required to provide the notice required by
section 4061 to the injured worker, the method of evaluating the psychiatric elements of impairment
shall include describing the employee’s symptoms, social, occupational and, if relevant, school func-
tioning, and describing the rationale for the evaluator’s assignment to a level of impairment as pub-
lished in the Permanent Disability Rating Schedule adopted by the Administrative Director on or af-
ter January 2005 pursuant to section 9805 of Title 8 of the California Code of Regulations.

[See Hlustrai iginal]

Note: Authority cited: Section 133, 139.2(j)(4); and 5307.3 Labor Code. Reference: Sections
139.2(j)(4), 4060, 4061, 4062, 4062.1, 4062.2, 4067, 4660 and 4628, Labor Code, and section 9805
of Title 8 of the California Code of Regulations.

8 44. Method of Evaluation of Pulmonary Disability

(a) For all claims arising before January 1, 2005, not subject to section 44 (b), Fhe-the method of
measuring the pulmonary elements of disability shall be as set forth below in the "Guidelines for
Evaluation of Pulmonary Disability" as adopted by the Industrial Medical Council on December 4,
1997. The full text of this document is available at no charge on the web at
www.dir.ca.gov/IMC/quidelines.html or by calling the Medical Unit at 1-800-794-6900.

fSeeHiustrat iginal]
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(b) For all claims having dates of injury on or after January 1, 2005, and for those compensable
claims arising before January 1, 2005, where there has been either no comprehensive medical-legal
report or no report by a treating physician indicating the existence of permanent disability, or when
the claims administrator, or if none the employer, is not required to provide the notice required by
section 4061 to the injured worker, the method of measuring the pulmonary elements of impairment
shall be as described in the American Medical Association, Guides to the Evaluation of Permanent
Impairment [Fifth Edition] (AMA Guides). Permanent disability shall be described by applying the
provisions of the Permanent Disability Rating Schedule adopted by the Administrative Director pur-
suant to section 9805 of Title 8 of the California Code of Regulations.

Note: Authority cited: Section 133, 39.2(j)(2); and 5307.3 Labor Code. Reference: Sections
139.2(j)(2), 4060, 4061, 4062, 4062.1, 4062.2, 4067, 4660 and 4628 Labor Code.

§ 45. Method of Evaluation of Cardiac Disability

(a) For all claims arising before January 1, 2005, not subject to section 45(b), Fhe the method of
measuring the cardiac elements of disability shall be set forth below in the "Guidelines for Evalua-
tion of Cardiac Disability” as adopted by the Industrial Medical Council on December 4, 1997 and
updated on July 19, 1998. The full text of this document is available at no charge on the web at
www.dir.ca.gov/IMC/guidelines.html or by calling the Medical Unit at 1-800-794-6900.

[See Hlustrai iginal]

(b) For all claims having dates of injury on or after January 1, 2005, and for those compensable
claims arising before January 1, 2005, where there has been either no comprehensive medical-legal
report or no report by a treating physician indicating the existence of permanent disability, or when
the claims administrator, or if none the employer, is not required to provide the notice required by
section 4061 to the injured worker, the method of measuring the cardiac elements of impairment
shall be as described in the American Medical Association, Guides to the Evaluation of Permanent
Impairment [Fifth Edition] (AMA Guides). Permanent disability shall be described by applying the
provisions of the Permanent Disability Rating Schedule adopted by the Administrative Director pur-
suant to section 9805 of Title 8 of the California Code of Regulations.

Note: Authority cited: Section 133, 139.2(j)(2); and 5307.3, Labor Code. Reference: Sections
139.2(j)(2), 4060, 4061,and 4062, 4062.1, 4062.2, 4067, 4660 and 4628 Labor Code.

8 46. Method of Evaluation of Neuromusculoskeletal Disability

(a) For all claims arising before January 1, 2005, not subject to section 46(b), Fhe the method of
measuring the neuromusculoskeletal elements of disability shall be as set forth below in the "Guide-
lines for Evaluation of Neuromusculoskeletal Disability" as adopted by the Industrial Medical
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Council on October 20, 1994. The full text of this document is available on the web at no charge at
www.dir.ca.gov/IMC/quidelines.html or by calling the Medical Unit at 1-800-794-6900.

[See Hlustrai iginal]

(b) For all claims having dates of injury on or after January 1, 2005, and for those compensable
claims arising before January 1, 2005, where there has been either no comprehensive medical-legal
report or no report by a treating physician indicating the existence of permanent disability, or when
the claims administrator, or if none the employer, is not required to provide the notice required by
section 4061 to the injured worker, the method of measuring the neuromusculoskeletal elements of
impairment shall be as described in the American Medical Association, Guides to the Evaluation of
Permanent Impairment [Fifth Edition] (AMA Guides). Permanent disability shall be described by
applying the provisions of the Permanent Disability Rating Schedule adopted by the Administrative
Director pursuant to section 9805 of Title 8 of the California Code of Regulations.

Note: Authority cited: Section 133, 139.2(j)(2); and 5307.3 Labor Code. Reference: Sections 139,
139.2, 4060, 4061, and 4062, 4062.1, 4062.2, 4067, 4660 and 4628 Labor Code.

8 46.1. Guidelines for the Evaluation of Foot and Ankle Disability

(a) For all claims before January 1, 2005, not subject to section 46.1(b), the method of measuring
the elements of foot and ankle shall be set forth below in the “Guidelines for Evaluation of Foot and
Ankle Disability” as adopted by the Industrial Medical Council on October 28, 2000. The full text
of this document is available on the web at no charge at www.dir.ca.gov/IMC/quidelines.html or by
calling the Medical Unit at 1-800-794-6900.

(b) For all claims having dates of injury on or after January 1, 2005, and for those compensable
claims arising before January 1, 2005, where there has been either no comprehensive medical-legal
report or no report by a treating physician indicating the existence of permanent disability, or when
the claims administrator, or if none the employer, is not required to provide the notice required by
section 4061 to the injured worker, the method of measuring the elements of foot and ankle impair-
ment shall be described in the American Medical Association, Guides to the Evaluation of Perma-
nent Impairment [Fifth Edition] (AMA Guides). Permanent disability shall be described by apply-
ing the provisions of the Permanent Disability Rating Schedule adopted by the Administrative Di-
rector pursuant to section 9805 of Title 8 of the California Code of Requlations.
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8 47. Method of Evaluation of Immunologic Disability

(a) For all claims before January 1, 2005, not subject to section 47(b), Fhe the method of measuring
the immunologic elements of disability shall be set forth below in the “Guidelines for Immunologic
Testing” as adopted by the Industrial Medical Council on March 17, 1994. The full text of this
document id available on the web at no charge at www.dir.ca.gov/IMC/quidelines.html or by calling
the Medical Unit at 1-800-794-6900.

(b) For all claims having dates of injury on or after January 1, 2005, and for those compensable
claims arising before January 1, 2005, where there has been either no comprehensive medical-legal
report or no report by a treating physician indicating the existence of permanent disability, or when
the employer is not required to provide the notice required by section 4061 to the injured worker,
the method of measuring the immunological elements of impairment shall be described in the
American Medical Association, Guides to the Evaluation of Permanent Impairment [Fifth Edition]
(AMA Guides). Permanent disability shall be described by applying the provisions of the Perma-
nent Disability Rating Schedule adopted by the Administrative Director pursuant to section 9805 of
Title 8 of the California Code of Regulations.

[See Hlustrai iginal]

Note: Authority cited: Section 139.2(j)(2), Labor Code. Reference: Sections 139.2(j)(2), 4060, 4061
and 4062, Labor Code.
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ARTICLE 4.5. Minimum Time Guidelines
8§ 49. Definitions

The following definitions apply to this Article:

(a) Cardiovascular evaluation. "Cardiovascular evaluation” means the determination of disabili-
ty due to pathological changes of the heart and/or the central circulatory system.

(b) Face to Face time. "Face to face time™ means only that time the evaluator is present with an
injured worker. This includes the time in which the evaluator performs such tasks as taking a histo-
ry, performing a physical examination or discussing the worker's medical condition with the worker.
Face to face time excludes time spent on research, records review and report writing. Any time
spent by the injured worker with clinical or clerical staff #2 who performing diagnostic or laboratory
tests (sueh-as including blood tests or x-rays) or time spent by the injured worker in a waiting room
or other area outside the evaluation room is not included in face to face time.

(c) Medical evaluation. "Medical evaluation" means a comprehensive medical-legal evaluation
as defined under section 9793 of Article 5.6, Subchapter 1, Chapter 4.5 of Title 8 of the California
Code of Regulations.

(d) Neuromusculoskeletal evaluation. "Neuromusculoskeletal evaluation” means the determina-
tion of disability due to injury to the central nervous systems, the spine and extremities, and the var-
ious muscle groups of the body.

(e) Psychiatric evaluation. "Psychiatric evaluation” means the determination of disability due to

psychopathology, by either a psychiatrist or psychologist following the IMC-guidelines-on-psychia-

tric-protocols-of disability-due-to-psychopathelogy- Method of Measurement of Psychiatric Disa-
bility set out in section 43 of Title 8 of the California Code of Requlations.

(F) Pulmonary evaluation. "Pulmonary evaluation™ means the determination of disability due to
pathological changes of the lungs and/or other components of the respiratory system.

(9) QME. "QME" means Qualified Medical Evaluator appointed by the Counecit Administrative
Director pursuant to Labor Code section 139.2.

(h) Uncomplicated evaluation. "Uncomplicated evaluation” means a face to face evaluation in
which all of the following are recorded in the medical report: Minimal or no review of records, mi-
nimal or no diagnostic studies or laboratory testing, minimal or no research, and minimal or no
medical history taking.

Note: Authority cited: Sections 133, 139.2; and 5307.3, Labor Code. Reference: Sections 139.2,
4060, 4061, 4062, 4062.1, 4062.2, 4067, 4660 and 4628, Labor Code.

§ 49.2. Neuromusculoskeletal Evaluation
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A medical evaluation concerning a claim for neuromusculoskeletal injury (whether specific or
cumulative in nature) shall not be completed by a QME in fewer than 20 minutes of face to face
time. Twenty minutes is the minimum allowable face to face time for an uncomplicated evaluation.
The evaluator shall state in the evaluation report the amount of face to face time actually spent with

the injured worker that-he-or-she-has-complied-with-these-gutdehines and explain in detail any va-

riance below the minimum amount of face to face time stated in this requlation.

Note: Authority cited: Sections 133,—439-and-139.2(j); and 5307.3, Labor Code. Reference: Sec-
tions 439, 139.2, 4060, 4061, 4062, 4062.1, 4062.2, 4067, 4660 and 4628, Labor Code.

§ 49.4. Cardiovascular Evaluation

A medical evaluation concerning a claim for cardiovascular injury (whether specific or cumula-
tive in nature) shall not be completed by a QME in fewer than 30 minutes of face to face time. Thir-
ty minutes is the minimum allowable face to face time for an uncomplicated evaluation. The evalua-
tor shall state in the evaluation report the amount of face to face time actually spent with the injured

worker that-he-er-she-has-complied-with-these-guidelines and explain in detail any variance below

the minimum amount of face to face time stated in this requlation.

Note: Authority cited: Sections 133—39-and 139.2(j); and 5307.3 Labor Code. Reference: Sections
139, 139.2, 4060, 4061, 4062, 4062.1, 4062.2, 4067, 4660 and 4628, Labor Code.

§ 49.6. Pulmonary Evaluation

A medical evaluation concerning a claim for pulmonary injury (whether specific or cumulative in
nature) shall not be completed by a QME in fewer than 30 minutes of face to face time. Thirty mi-
nutes is the minimum allowable face to face time for an uncomplicated evaluation. The evaluator
shall state in the evaluation report the amount of face to face time actually spent with the injured

worker that-he-er-she-has-complied-with-these-guidelines and explain in detail any variance below

the minimum amount of face to face time stated in this requlation.

Note: Authority cited: Sections 133,-139-and 139.2(j); and 5307.3 Labor Code. Reference: Sections
139-139.2, 4060, 4061, 4062, 4062.1, 4062.2, 4067, 4660 and 4628, Labor Code.

§ 49.8. Psychiatric Evaluation

A medical evaluation concerning a claim for psychiatric injury (whether specific or cumulative in
nature) shall not be completed by a QME in less than one hour of face to face time. One hour is
considered the minimum allowable face to face time for an uncomplicated evaluation. The evaluator
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shall state in the evaluation report the amount of face to face time actually spent with the injured

worker that-he-er-she-has-complied-with-these-guidelines and explain in detail any variance below

the minimum amount of face to face time stated in this requlation.

Note: Authority cited: Sections 133,-139-anrd-139.2(j); and 5307.3 Labor Code. Reference: Sections
139, 139.2, 4060, 4061, 4062, 4062.1, 4062.2, 4067, 4660 and 4628, Labor Code.

§ 49.9. Other Evaluation

A medical evaluation concerning a claim for any injury (whether specific or cumulative in nature)
not specifically included in this article shall not be completed by a QME in fewer than 30 minutes
of face to face time. Thirty minutes is the minimum allowable face to face time for an uncompli-
cated evaluation. The evaluator shall state in the evaluation report the amount of face to face time

actually spent with the injured worker that-he-orshe-has-comphied-with-these-guidelines and explain

in detail any variance below the minimum amount of face to face time stated in this regulation.

Note: Authority cited: Sections 133,-139-anrd-139.2(j); and 5307.3 Labor Code. Reference: Sections
139, 139.2; 4060, 4061, 4062, 4062.1, 4062.2, 4067, 4660 and 4628, Labor Code.

ARTICLE 5. QME Reappointment
8 50. Reappointment: Requirements and Application Form

(a) In addition to the eligibility requirements set forth in section 11, a physician may seek reap-
pointment on the basis that he or she was an active QME on June 30, 2000. For all physicians, ap-
plications for reappointment shall include a Reappointment Application Form in section 18-3A- 104,
a-statement-of-citizenshipform-101-Hnotprevieusty-submitted, and the appropriate fee under sec-
tion 17. The reappointment application and the appropriate fee-and shall be filed at the Coeuncil’s
Administrative Director’s headquarters office listed on the reappointment form.

(b) Any Reappointment Application Form may be rejected if it is incompletely-filed-out incom-
plete or does not contain the required supporting documentation listed in section 11 and on the

Reappointment Application Form. Ypenr=its As part of the approval of the Reappointment Applica-
tion Form, the GeuneH-Administrative Director shall verify that the QME has complied with all re-
quirements under this Article.
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(c) When a QME applies for reappointment, he or she shall submit a statement signed under pe-
nalty of perjury:

(1) attesting that he or she has completed the applicable QME continuing education require-
ment; and

(2) thathsts listing the dates, locations, and titles of the continuing education programs and the
names of the providers of those programs which he or she has taken to meet the requirement of
Labor Code section 139.2(d)(3), as well as the number of hours of attendance at each program.
The Ceuneil-Administrative Director may randomly audit QMEs for documentation of program
attendance, which supports compliance with this requirement--; and

(3) attesting that the physician has accurately reported on the QME SFI Form 124 to the best of
the OME’s knowledge the information required by section 29 regarding the QME’s specified finan-
cial interests; and

(4) attesting that the physician’s license to practice as a physician, as defined under Labor

Code section 3209.3, is neither restricted nor encumbered by suspension or probation, nor has
the physician been convicted of a misdemeanor or felony related to the physician’s practice or a
crime of moral turpitude, and that the physician will notify the Administrative Director if the
physician’s license to practice is subsequently suspended or placed on probation or if the physi-
cian is convicted of a misdemeanor or felony related to the physician’s practice or of a crime of
moral turpitude; and

(5) attesting that the physician shall abide by all requlations of the Administrative Director
and shall refrain from making referrals in violation of those requlations; and

(6) attesting that the physician has not performed a OME evaluation during a time when the
physician was not appointed as a QME.

Note: Authority cited: Sections 133, 439 139.2,-4060-4061-and-4062, and 5307.3, Labor Code.
Reference: Sections 139; 139.2, 4060,-4061,-4061.5-and-4062-Labor Code.

8 51. Reappointment: Failure to Comply with Time Frames

All QMEs shall comply with the time frames in sections 34 and 38 as a condition for reappoint-

ment. The GeuncH-Administrative Director—afterhearingpursuant-to-Seetion-61; may deny reap-

pointment to any QME who has failed to comply with the evaluation time frames in sections 34 and
38 on at least three occasions during the calendar year.
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Note: Authority cited: Sections 133, 139.2 and 5307.3, Labor Code. Reference: Sections
139.2(d)(1), Labor Code.

§ 52. Reappointment: Unavailability Notification

All QMEs shall comply with the unavailability notification requirements in section 33 as a condi-

tion for reappointment. The CeuneH Administrative Director-after-hearing-pursuant-to-Section-61;

may deny reappointment of any QME who has filed notification for unavailability under section 33
for more than 90 calendar days during the calendar year, or who has on any single occasion refused

without good cause to perform a medical-legal evaluation feran-unrepresented-employee.

Note: Authority cited: Sections 133, 139.2 and 5307.3, Labor Code. Reference: Sections 139.2(d)
and 139.2(j)(6), Labor Code.

8 53.—ReappeintmentFallure-of Board-Certification-Examination [Reserved]

8 54. Reappointment: Evaluations Rejected by Appeals Board

The CeuncH _Administrative Director—after-hearing-purstant-to-Section-61; may deny reappoint-

ment to any QME who has had more than five evaluations rejected by a Workers' Compensation
Judge or the Appeals Board originally submitted at a contested hearing. The rejection shall be based
on the failure of the QME's evaluation to prove or disprove a contested issue or failure to comply
with guidelines promulgated by the Ceuneil Administrative Director pursuant to Labor Code sec-
tion 139.2(j)(2), (3), (4) or (5). A specific finding must become final and the time for appeal must
have expired before any rejected evaluation shall be counted as one of the five rejections.

Note: Authority cited: Sections 133, 139.2 and 5307.3, Labor Code. Reference: Sections 139.2(d)
and 139.2(j)(6), Labor Code.

8 55. Reappointment: Continuing Education Programs
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A QME shall complete within the previous 24 months of his or her term of appointment 12 hours
of continuing education in disability evaluation or workers' compensation related medical dispute
evaluation given by a provider accredited by the Counet Administrative Director.

(a) There are two types of continuing education programs:
(1) On-site programs, in which the instructor and QME are in the same location; and
(2) Distance learning programs.

(A) Providers of distance learning programs shall give either a pre- or post-course self-
examination based on the program material. The provider shall grade the QME's test. Credit for the
course can be given only for a passing rate of no lower than 70 percent correct responses. The
CouneH Administrative Director may audit physicians' examinations and scores.

(B) Credit for distance learning courses shall be granted for the actual time spent viewing, lis-
tening to or participating in the program and for the reasonable and necessary time to take the ex-
aminations for up to six hours per program. Credit for the same distance learning program may be
taken only once.

(C) All distance learning materials shall bear a date of release and shall be updated every three
years. The provider shall notify the Ceunet Administrative Director in writing of the revision.

(b) In addition to granting credit for attending a course or program which it gives, the GouneH
Administrative Director may grant credit for:

(1) Participating in a panel on the development or review of the QME competency examination.
A physician may receive one hour credit for each hour of participation on a panel. The QME shall
obtain documentation of participation from the test administrator for submission to the Ceunct
Administrative Director.

(2) Instructing in a program given for QME credit by a provider accredited by the Ceunetl Ad-
ministrative Director. The instructor may receive two hours of credit for each hour of instruction in
an accredited provider's program or one hour of credit for each hour of participation on a panel.
Credit for the same presentation may be taken only once during each calendar year. The QME shall
submit documentation of participation from the program provider to the CouneH Administrative Di-
rector.

(3) Attending a program which is accepted by the QME's licensing board for renewal of his or
her professional license, provided the subject matter is directly related to California impairment
evaluation or workers' compensation medical dispute evaluation.

To request credit for this type of course, the QME must submit:
(A) proof of attendance;
(B) written material which describes the program content and program faculty; and

(C) documentation that the program is for continuing education credit by the physician's licens-
ing board.
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(4) Passing the QME competency examination. A QME may be granted six hours of continuing
education credit for passing this examination for the purpose of receiving an initial appointment as a
QME.

(c) To apply to the GouneH Administrative Director for accreditation, a provider shall submit to
the CeuneH Administrative Director, at least 60 calendar days before any public advertisement of
the applicant's program or course is made:

(1) a completed form 118, in section 118 of these regulations.

(2) A curriculum vitae for each proposed instructor or author (for paper-based programs). A
proposed instructor or author shall have education and/or training and recent work experience rele-
vant to the subject of his/her presentation.

(3) The proposed promotional material for the program.

(4) An outline of course content, or actual course content, consistent with the topics in section
11.5(c) of Title 8 of the California Code of Requlations.

(d) The GeunecHt Administrative Director shall accredit an applicant who meets the definition of
a an_education provider in Section 1(¥) £ (r); submits a completed, signed and dated application
which demonstrates past experience in providing continuing education programs; and proposes a
program which meets the requirements of section 55(c) or a course which meets the requirements of
section 11.5(a) and (i). Proposed content for continuing education program credit must relate direct-
ly to disability evaluation or California workers' compensation-related medical dispute evaluation.
No credit shall be recognized by the IMES-Administrative Director for material solely discussing the
business aspects of workers' compensation medical practice such as billing, coding and marketing.

(e) The GeuncH_Administrative Director shall notify the applicant within 30 calendar days fel-
lowing-the-next-scheduled-counctl-meeting-after receipt of the application containing all the infor-

mation listed in section 55(c) whether that provider has been accredited for a two year period. In-
complete applications will be returned to the applicant.

(F) A provider that has been accredited by the CeuncHl_ Administrative Director will be given a
number which must be displayed on any public advertisements of QME continuing education pro-
grams for that provider with the statement "Accredited by the Administrative Director of the
California tndustrial-Medical-Counci-Division of Workers’ Compensation for Qualified Medical
Evaluator continuing education. Physicians may report up to — 12 hours of credit for QME reap-
pointment.”

(9) On or before the date the program is first presented or distributed, the provider shall submit
the program syllabus (all program handouts) to the CeuncHt Administrative Director. Each distance
learning program shall also submit one copy of the examinations and one copy of the audio/video
tapes, computer program or each issue of the journal or newsletter for which credit is to be granted.

(h) A provider may offer different QME continuing education programs during the two-year ac-
creditation period provided the subject matter is in disability evaluation or workers' compensation
related medical dispute resolution. The provider shall send the GeureHt_ Administrative Director the
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program outlined and faculty for each new program at least forty-five (45) days prior to the date of
presentation of the new program. The Ceuneil Administrative Director may require submission of
program syllabi. The GeunecH Administrative Director may require changes in the program based on
its review of the program outline, program syllabi, promotional material or faculty if the-HMC-Ad-
ministrative Director finds that any aspect of the program is not in compliance with these regula-
tions.

(i) Promotional materials for a program must state the provider's educational objectives; the pro-
fessional qualifications of program faculty (at least all relevant professional degrees); the content of
program activities; the maximum number of credit hours to be granted; and the intended audience.

(j) Joint sponsorship of education programs (as between an accredited and an unaccredited pro-
vider) must be approved by the Gednre_Administrative Director prior to presentation of the pro-
gram.

(k) Accredited providers that cease to offer education programs shall notify the GeuneH Admin-
istrative Director in writing.

(I) Instructors shall not recruit members or promote commercial products or services immediate-
ly before, during or after a course. Providers or vendors may display/sell educational materials re-
lated to workers' compensation or applications for membership in an area adjoining a course. A
course provider or faculty member shall disclose on MG QME ferm-Form 119 (Faculty Disclosure
of Commercial Interest), located in section 119 of Title 8 of the California Code of Regulations, any
significant financial interest in or affiliation with any commercial product or service held by faculty
and discussed in a course and that interest or affiliation must be disclosed to all attendees. A provid-
er shall file every ferm-Form 119 in its possession or in its control with the CoeuneH-Administrative
Director.

(m) The provider shall issue a certificate of completion to each QME who successfully com-
pletes a continuing education program. The certificate must list the provider; provider number;
date(s); location and title of the continuing education program; and the number of hours in atten-
dance for which credit is to be granted. Credit shall be granted only for the actual time of attendance
at or participation in a program. Each accredited provider may in its sole discretion limit the amount
of credit hours that a course will be granted to less than the amount of time actually spent in atten-
dance in the course.

(n) To apply for re-accreditation, a provider must submit a completed tME— QME Form 118
(Application for Accreditation or Re-Accreditation as Education Provider) (See, 8 Cal. Code Regs.
§ 118). The provider may complete section 2 of the form using a new program or course or one
which was given by the provider during the recent accreditation period. The CeuneH Administrative
Director shall give the provider ninety (90) days' notice of the need to seek re-accreditation.

(o) The provider shall maintain attendance records for each continuing education program for a
period of no less than three (3) years after the program is given. A physician attending the program
must be identified by signature. The provider must submit a copy of the signature list to the GeuneH
Administrative Director within sixty (60) days of completion of the program.
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(p) The provider is required to give the-”ME QME's Evaluation Form 117 (Qualified Medical
Evaluator Continuing Education Response Form) (See, 8 Cal. Code Regs. § 117) to program atten-
dees and request they submit the form to the HME Administrative Director. This information shall
not be used in lieu of a certification of completion given by the provider, as specified pursuant to
section (m). Destruction by a provider or its employee of a QME's Evaluation Form or failure by
such provider or its employee to distribute Form 117 as part of its program shall constitute grounds
for revocation of a provider's accredited status. The CouneH Administrative Director shall tabulate
the responses and return a summary to the provider within ninety (90) days of completion of the
program.

(g) The GeuneH Administrative Director may audit a provider's program(s) at the request of the
medical director to determine if the provider meets the criteria for accreditation. The CouncH Ad-
ministrative Director may audit programs randomly, when a complaint is received, or on the basis
of responses on tMC QME Form 117 (Qualified Medical Evaluator Continuing Education Response
Form) (See, 8 Cal. Code Regs. 8 117). An auditor shall not receive QME credit for an audited pro-
gram. The CeuneH Administrative Director shall make written results of the audit available to the
provider no more than thirty (30) days after the audit is completed.

(r) The GeuneH Administrative Director may withdraw accreditation of a provider or deny such
a provider's application for accreditation on the following grounds (in addition to failure to meet the
relevant requirements of subdivision 11.5(a) or 55(c) of Title 8 of the California Code of Regula-
tions):

(1) Conviction of a felony or any offense substantially related to the activities of the provider.
(2) Any material misrepresentation of fact made by the provider.
(3) Failure to comply with CeuneH Administrative Director regulations.

(4) False or misleading advertising.

(5) Failure to comply with CeuneH Administrative Director recommendations following an
audit.

(6) Failure to distribute Counet QME Form 117 (Qualified Medical Evaluator Continuing Edu-
cation Response Form) (See, 8 Cal. Code Regs. 8§ 117) cards to program attendees.

NOTE: Forms referred to above are available at no charge by downloading from the web at
www.dir.ca.gov/dwc/forms.html or by requesting at 1-800-794-6900.

Note: Authority cited: Sections 133, 439-and 139.2 and 5307.3, Labor Code. Reference: Sections
139.2, 4060, 4061, and-4062, 4062.1, 4062.2, 4062.3, 4067 and 4628 Labor Code.

8 56. Reappointment: Failure to Comply with WCAB Order or Ruling
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The CeuneH_Administrative Director—after-hearing-pursuant-to-Seetion-61,-may deny reappoint-

ment to any QME who has been found in violation of any order or ruling by a Workers' Compensa-
tion Judge or the Appeals Board.

Note: Authority cited: Sections 133, 139.2 and 5307.3, Labor Code. Reference: Sections 139.2(d)
and 139.2(j)(6), Labor Code.

8 57. Reappointment: Professional Standard--Violation of Business and Professions Code
Section 730

The GCeuneHt Administrative Director;-afterhearing-pursuant-to-Section-61; may deny appointment
or reappointment to any QME physician who has performed a QME Evaluation evaluation or ex-

amination without valid QME Certification certification at the time of examining the injured em=
plevies worker or the time of signing the initial or follow-up evaluation report.

Note: Authority cited: Sections 133, 139.2 and 5307.3, Labor Code; and Section 730, Business and
Professions Code. Reference: Sections 139.2(d) and 139.2(j)(6), Labor Code; and Section 730,
Business and Professions Code.

ARTICLE 6. QME Discipline
§ 60. Discipline

(@) The Couneil Administrative Director may, in #s-his or her discretion, suspend or terminate any
physician from the QME list without hearing:

(1) whose license has been revoked;

(2) whose license has been suspended or terminated by the relevant licensing board so as to
preclude practice;

(3) who has been convicted of a misdemeanor or felony related to the conduct of his or her prac-
tice or who has been suspended or placed on probation by his or her licensing board;

(4) based on a stipulation or a decision by the physician's licensing board that the physician has
been placed on probation;

(5) who has failed to pay timely the appropriate fee as required under section 17 of Title 8 of the
California Code of Regulations.
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(b) The eeuneH_Administrative Director may, based on a complaint by the Medical Director,
and following a hearing pursuant to section 61 of Title 8 of the California Code of Regulations, sus-
pend, terminate or place on probation a QME found in violation of a statutory or administrative duty
as described in the IMC Administrative Director Sanction Guidelines for QMEs under section 65 of
Title 8 of the California Code of Regulations theseregulations. Such violations include, but are not
limited to:

(1) one violation of Labor Code section 139.3 or 4628;

(2) failure to follow the medical procedures established by the Ceunett Administrative Director
pursuant to Labor Code section 139.2(j)(1)(2)(3)(4)(5) or (6);

(3) failure to comply with the requirements of Labor Code section 139.2(b) or (c) and/or section
10, 10.5, 11 or 12 of Title 8 of the California Code of Requlations theseregulations;

(4) failure to comply with the unavailability notification requirements pursuant to section 33 of
Title 8 of the California Code of Requlations.

(5) failure to comply with the disclosure, and ethical or conflict of interest requirements pur-
suant to sections 40, and 41 or 41.5, respectively, of Title 8 of the California Code of Regulations;

(6) failure to complete accurate and complete reports pursuant to Labor Code section 139.2(i) or
to comply with section 39.5 of Title 8 of the California Code of Regulations these-regulations.

(7) A one finding by the Appeals Board of ex parte contact by the QME prohibited by Labor
Code section 4062.23.

(8) A one finding by the Counell Administrative Director that the QME solicited an injured
worker to take over that worker's treatment for his or her workers compensation claim.

(9) failure to disclose a disqualifying conflict of interest as required by section 41.5 of Title 8 of
the California Code of Regulations;

(10) failure to disclose a significant financial interest, as defined in sections 1(dd ee) and 29 of
Title 8 of the California Code of Requlations.

(c) The Medical Director may file a complaint with the Counett Administrative Director against
a QME on any of the grounds listed in subsection (b) based on a complaint from a member of the
public and/or the Medical Director's own initiative. The Medical Director may assign legal counsel
and investigators to conduct all matters related to this Article.

(d) The powers and discretion of the Administrative Director are hereby delegated to the Medi-
cal Director of the Division, or his or her designee Associate Medical Director, with respect to:

(1) Conducting investigations and assigning investigators;

(2) Issuing subpoenas for testimony and/or production of documents;

(3) Propounding interrogatories;

(4) Receiving and Zfiling requests for hearing and notices of defense:

(5) Setting and calendaring cases for hearing;
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(6) Issuing & notices of /5 hearing:

(7) Assigning counsel; and

(8) Performing all other functions related to QME discipline under this Article, except for is-
suing statements of issues, issuing accusations and issuing disciplinary orders after hearing.

(¢ e) A report prepared by a QME which has not been completed and served on one or more
parties prior to the date of the final decision taken by the licensing board or the date of the convic-
tion, whichever is earlier, shall be inadmissible before the Appeals Board and no party shall have
liability for payment for the report.

Note: Authority cited: Sections 11180 — 11191, Government Code; Sections 111, 133, 139-and
139.2 and 5307.3, Labor Code. Reference: Section 139.2 and 4062.3, Labor Code.

§ 61. Hearing Procedure

(a) Where the Medical Director determines that there is a prima facie evidence of any violation
of section 60 of Title 8 of the California Code of Regulations, he or she shall make and submit a

prima facie case of the violation to a-committee-within-the-Council-assighed-to-review-disciphnary
matters the Administrative Director.

(b) If the Committee Administrative Director sustains the Medical Director's prima facie case,
the QME shall be notified in writing of the determination and shall also be notified of his or her
right to a hearing in accordance with Chapter 4 (commencing with Section 11370) and Chapter 5
(commencing with section 11500) and Part 1 of Division 3 of the Government Code.

(1) The cemmittee Administrative Director may, notwithstanding Government Code section
11502, assign the hearing to a hearing officer designated by the Medical Director who shall act as
an Administrative Law Judge for the purposes of Government Code sections 11370 et. seg. and
11500 et. seq., or may delegate in whole or in part to an Administrative Law Judge the authority to
conduct the hearing and decide the case. In the event of a hearing, the hearing officer or Administra-
tive Law Judge shall fix the time and place of the hearing and notify interested parties in writing no
fewer than 10 days in advance of the hearing and in accordance with Code er-of Civil Procedure
sections 1013(a) and 2015.5 specifying the time and place of the hearing.

(2) If an Administrative Law Judge conducts a hearing, the Administrative Law Judge selected
to preside over the hearing shall hear the case alone, and exercise all powers related to the conduct
of the hearing.

(3) YUpon-a-decision-being-made-regarding-the-primafacie-case; At the conclusion of the hear-

ing, the Administrative Law Judge or hearing officer shall file a written statement of findings and
proposed decisions with the ful-Ceunet-Administrative Director. The decision made pursuant to
this action shall include specific findings in accordance with section 60(b) of Title 8 of the Califor-
nia Code of Regulations, and under section 65 of Title 8 of the California Code of these Regula-
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tions shall recommend, but defer to the CouneH Administrative Director the final decision; with re-

spect to sanctions. The Council shall, at the next scheduled Council meeting, accept, alter, or not
adopt the proposed decision.

(4) The CouneH-Administrative Director's decision on which sanction(s) to impose on a QME,
pursuant to Labor Code section 139.2(k) or any other statute giving the GeuneH Administrative Di-
rector disciplinary authority, shall be in accordance with the IME Sanction Guidelines for Qualified
Medical Evaluators under section 65 of Title 8 of the California Code of Regulations thisFitle.

(5) In accordance with Government Code section 11517(c), if the proposed decision is not
adopted by the CeuneH-Administrative Director, the Counet Administrative Director shall deter-
mine ir-acecordance-with-Laber-Code-Section-139{g) whether or not to decide the case as-a-bedy,
based on the record and transcript, and/or whether or not to take additional evidence or to refer the
case back to the Administrative Law Judge to take additional evidence on any issue or issues re-
quested by the GeuneH Administrative Director.

(6) Within thirty (30) days of the date the written decision is served upon the QME, the QME
may file a petition for reconsideration with the Ceunett Administrative Director. The petition shall
be governed by Government Code section 11521 and shall set forth any legal or factual basis as to

why the deC|S|on should not be conflrmed Ihe—GeuneH—Gha#pe#senés)—shaLL&ppmnt—a—th%ee—mem—

(c) Judicial Review of the Geune-Administrative Director's decision may be had by the filing
of a petition for writ of mandate pursuant to Government Code Section 11523 no later than thirty
(30) days after the last day on which the CeuneH Administrative Director can order reconsideration
in accordance with (b)(6) of this section.

Note: Authority cited: Sections 133, 439; 139.2, 5307.3 and 5307.4, Labor Code; and Sections
11370 et seq. and 11500 et seq., Government Code. Reference: Section 139.2, Labor Code; and
Sections 11502 et seq., Government Code.

§ 62. Probation

(@) A physician on probationary status from his or her licensing authority may be placed on pro-
bationary status by the Ceunetl Administrative Director in its discretion in accordance with HMG
Sanction Guidelines for Qualified Medical Evaluators under section 65 of this Title 8 of the Cali-
fornia Code of Regulations.

(b) A QME on probationary status frem-the-Council-Administrative Director may be required to
report periodically to the Medical Director to ensure compliance with any conditions of probation
that have been imposed by the Ceunelt Administrative Director. These conditions may include the
completion of specific courses and training.

(c) A QME shall be deemed to have passed probation and be eligible for reappointment if he or
she has complied with the conditions imposed by the Geunet Administrative Director during the
probation period, and meets the requirements for reappointment in accordance with Article 5.
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(d) A QME shall be deemed to have failed probation if upon completion of the probation period
it is determined that he or she has not complied with the conditions imposed by the Geunelt Admin-
istrative Director during the probation period, and/or has failed to meet the requirements for reap-
pointment in accordance with Article 5.

(e) The Seunetl Administrative Director shall terminate probation, which shall be equivalent to
a failure to pass probation, before completion of the probation period if during the probation period
it is determined that a QME has not complied with the conditions of probation.

Note: Authority cited: Sections 133, 139-and 139.2 and 5307.3, Labor Code. Reference: Sections
139.2, 4060, 4061, and 4062, 4062.1, 4062.2, 4067 and 4628 Labor Code.

8 63. Denial of Appointment or Reappointment

(2) Whenever the Administrative Director determines that an application for appointment or reap-
pointment as a Qualified Medical Evaluator will be denied, the Administrative Director shall:

(1) Notify the applicant in writing of the decision to deny the application and the reasons for
the denial; and

(2) Provide notice that if the applicant submits a specific, written response to the notice of
denial within thirty (30) days, the Administrative Director will review the decision to
deny the application, and within sixty (60) days of receipt of the response notify the ap-
plicant of the Administrative Director’s final decision.

(b) If the applicant fails to submit a specific, written response to the notice of denial within thirty
(30) days, the decision to deny shall become final without any further notice.

(c) If the applicant submits a specific, written response, and the Administrative Director’s final de-
cision is that the application should be denied, notice of the final decision shall be provided to the
applicant by means of a statement of issues and notice of right to hearing under Chapter 5 (com-
mencing with section 11500) of Title 2 of the Government Code.

(d) All notices and response under this section shall be made by certified mail.

Note: Authority cited: Sections 133, 139.2(f) and 5307.3, Labor Code; Section 11500 et. seq.,
Government Code. Reference: Section 139.2, Labor Code.

8 65. Sanction Guidelines for Qualified Medical Evaluators
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The guidelines for determining appropriate sanctions for physicians licensed as Qualified Medical
Evaluators shall be set forth in the Sanction Guidelines for Qualified Medical Evaluators as adopted
by the Industrial Medical Council on October 21, 1999, and re-adopted and enforced by the Admin-
istrative Director.

65-Sanction Guidelines for Qualified Medical Evaluators
Part One

4 1. PART ONE- Overview-OVERVIEW

The purpose of these guidelines is to provide a the framework of the tndustrial-Medical-Council
ME) Administrative Director’s (AD) disciplinary process for those affected by it - Qualified Med-
ical Evaluators, the FMC Administrative Director, administrative law judges with the Office of Ad-
ministrative Hearings, licensing boards and other interested parties. These guidelines are not in-
tended to be an exhaustive list of violations or disciplinary actions that the tME Administrative Di-
rector may consider against any QME. Any violation of statutory or administrative duties may con-
stitute grounds for discipline under these guidelines.

The BME Administrative Director believes that education is the most effective course of action
in resolving less serious regulatory violations. These guidelines also set out the parameters for dis-
cipline for misconduct considered serious.

The HMC Administrative Director recognizes the need to promulgate uniform guidelines for par-
ticular violations in order to establish consistency in imposing disciplinary sanctions for similar of-
fenses. The MG Administrative Director also recognizes that mitigating or aggravating circums-
tances in a specific case may necessitate variance from these guidelines.

In the event of a hearing, if an administrative law judge finds that the circumstances of a par-
ticular case are not adequately addressed in these guidelines, the HMES Administrative Director may
request that the administrative law judge include in the proposed decision an explanation of the rec-
ommended sanction and/or terms of probation, so those circumstances are better understood by the

MC Administrative Director during #s review of the case for ultimate action.

H. A. Factors to be Considered in Determining Disciplinary Penalties

In cases of violations of Labor Code sections 139.2(k) and 139.2(m) and/or section 60 of Title 8
of the California Code of Regulations, the HME Administrative Director may impose discipline, up
to and including suspension or termination, upon any physician certified by the MC Administrative
Director as a Qualified Medical Evaluator.

In determining the level of the penalty to be imposed in a given case pursuant to section 61 of
Title 8 of the California Code of Regulations, the following factors shall be considered:

(1) the seriousness of the violation including actual or potential harm to the public and any miti-
gating or rehabilitation evidence;
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(2) whether or not a violation is an isolated incident or part of a pattern of behavior indicative of
a disregard for the QME rules; e.g. (prior warnings of record; number and/or variety of current vi-
olations, time passed since the act(s) or offense(s));

(3) whether or not a violation is intentional as opposed to negligent;

(4) whether or not there is a history of previous violations cited under this section or by another
court or tribunal (e.g.: prior disciplinary record, including level of compliance with disciplinary or-
ders, compliance with terms of any criminal sentence, overall criminal record); and

(5) whether or not further education or training would be beneficial.
H4: B. Mitigating Evidence

A respondent may present evidence at a hearing or in the settlement process and shall have the
burden of demonstrating mitigating circumstances and/or any rehabilitative or corrective measures
he or she has taken. The HtMC Administrative Director does not intend, by the following references
to written statements, letters, and reports, to waive any evidentiary objections to the form of such
evidence. The following are examples of appropriate evidence a respondent may submit to demon-
strate his/her rehabilitative efforts and competency:

a{1) Recent, dated written statements from persons in positions of authority who have on-the-
job knowledge of the respondent's current competence in the practice of his or her specialty. Each
statement should include the period of time and capacity in which the person worked with the res-
pondent and should be signed under penalty of perjury. All letters will be subject to verification by
HMC the Administrative Director’s staff.

b.(2) Recent, dated letters from counselors regarding the respondent's participation in a rehabili-
tation or recovery program, where appropriate. These should include at least a description and re-
quirements of the program, a psychiatric diagnosis and current state of recovery and the psychiatr-
ist's/psychologist’s basis for determining need for rehabilitation.

€.(3) Recent, dated letters describing respondent's participation in support groups, (e. g. Alco-
holics Anonymous, Narcotics Anonymous, Professional Support Groups, etc.), where appropriate.

d.(4) Recent, dated laboratory analyses or drug screen reports, where appropriate.
e.(5) Recent, dated performance evaluation(s) from the respondent's employer(s).

£(6) Recent, dated physical examination or assessment report by a licensed physician, if appro-
priate.

In the above examples, the mitigating circumstances and/or rehabilitative efforts shall be de-
tailed in any proposed decision or any transmittal memorandum accompanying a proposed stipula-
tion.

P C. Terms of Probation — Standard Conditions

If probation is imposed as part of a disciplinary action, the probation shall include: (1) Standard
conditions, which will apply in all cases; and may include (2) Optional conditions, which will vary
according to the nature of the offense(s) in the particular case.
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The number in parenthesis refers to the paragraph number found in the sample Model Discipli-
nary Order, found in Part H Two of these guidelines.

1. Obey all laws (#7);

. File quarterly reports (#8);

. Probation surveillance program compliance (#9);

. Interviews with the Geunrel-Administrative Director's designee (#10);

. Notation of probationary QME status (#33);

. Tolling of probation, if out of state or while QME status inactive (#11);

. Violation of probation extends GeuneH Administrative Director jurisdiction (#13);

0o N OO O A WODN

. Reporting probationary status to Licensing Board (#6);

(o]

. Reporting probationary status to parties since date of prior licensing board action or prior
conviction (#6);

10. QME certificate surrender (if suspended or terminated) (#14).
B-—Optional-Sanctions—and-Conditions—of Probation D. Terms of Probation - Optional

Sanctions and Conditions of Probation:

The following optional sanctions and conditions of probation may be imposed by the GeuneH
Administrative Director for proven or stipulated violations of the statutes or regulations cited.

Range of Optional Conditions:

1. Completion of a continuing education and/or ethics course related to the misconduct resulting
in discipline (#17);

2. Completion of a QME ethics course (#17);

3. Monitoring of practice by another physician in the same area of practice, with periodic reports
to the IMC Administrative Director (#23);

4. Pass a written exam administered by the HME Administrative Director (#19);

5. Pass an oral exam administered by the H4E Administrative Director (#19);

6. (For sexual transgressions) Requiring the presence of a designated third person during all
medical/legal exams (#21);

7. Undergo psychiatric evaluation and/or psychiatric treatment (#24, #25);
8. Structured supervised practice (#22);

9. Undergo medical evaluation or treatment (#26, #27);

10. Abstain from drugs (#303);
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11. Abstain from alcohol (#323);

12. Biological fluid testing (#289);

13. Maintain Controlled Substances Log (#312);
14. Diversion program (#2930);

15. Restitution of monies received (#20);

16. Actual suspension during probation (#16);

17. Require QME to submit up to the next 5 med/legal reports to HC the Administrative Direc-
tor (#34);

18. Print and distribute corrected information after advertising violation (#356).

The HMC Administrative Director may also impose other conditions appropriate to the case
which are not contrary to public policy or existing law.

V- ll. PART TWO VIOLATIONS AND SANCTIONS: tehens s waidaton e

The IME Administrative Director may impose disciplinary sanctions for violations by a Quali-
fied Medical Evaluator of any material statutory or administrative duty (Labor Code § 139.2(k)(1)).

Actions by a Qualified Medical Evaluator for which disciplinary action is appropriate are speci-
fied in the California Labor Code, the California Business and Professions Code, the California
Penal Code, and Titles 8 and 16 of the GER California Code of Requlations.

Accordingly, the following, disciplinary sanctions shall be applied by the HE Administrative
Director when a QME is found to be in violation of a material statutory and/or administrative duty.

A. Maximum Sanctions
1. Maximum-Sanction Maximum sanction: Revocation of QME status.

2. Violations of material statutory administrative duties which shall result in the maximum sanc-
tions are:

a. Professional licensure has been terminated (ES Labor Code 8§ 139.2(m));

b. Conviction of a felony or misdemeanor (including billing/insurance fraud) related to the con-
duct of the physician's practice (G Labor Code § 139.2(m));

c. Conviction of a felony or misdemeanor for a crime of moral turpitude (G Labor Code §
139.2(m));

d. Arranging for the impersonation of a QME or impersonating a physician in the QME compe-
tency exam;

e. Arranging for the impersonation of a QME or impersonating another physician during QME
evaluation;
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f. Performing QME evaluations without QME certificate or while knowing that their QME sta-
tus is suspended,;

g. Failure to file a notice of defense to an accusation filed by the S Administrative Director
or failure to appear at disciplinary hearing initiated by the MC Administrative Director;

h. Failure to pay the required QME fee (L€ Labor Code § 139.2(n));

i. False statements made under penalty of perjury relating to appteant/QME medical/QME li-
censing and/or specialty credentials.

3. If warranted, the maximum penalty can be imposed in any case.

B. Violations of Material Statutory/Administrative Duties Which May Result in Alterna-
tive Sanctions

1Sexual-Misconduet 1. Sexual Misconduct (L€ Labor Code 8 139.2(k); BRC Bus. & Prof.
Code § 726)

Minimum sanection sanction: Stayed revocation, 7 years probation and:

at. Approved education course on sexual harassment, to be completed within 90 days (#17); and

b2. Require third party present during all workers' compensation related evaluations and treat-
ment (# 21); and

If warranted, any orf all of the following:

c. Psychiatric evaluation and/or psychotherapy (#24, #25);

d2. Required supervised workers' compensation related practice environment (#22 or #23);
e3. Actual suspension at least one (1) year, under the criteria of Seetion-H PART ONE A..

2. Abuse of Drugs or Alcohol and/or Intoxication While Evaluating or Treating Patients
(&€ Labor Code § 139.2(k); BRC Bus. & Prof. Code § 2239:-BRC§-2240)

Minimum sanetion sanction: Stayed revocation, five (5) years probation and:

at. Evaluation by Diversion Program of appropriate licensing board and follow its recommenda-
tions;

b2. If a Diversion Program is not available through the licensing board, then will be evaluated
by an alcohol/drug rehabilitation program acceptable to the HMG Administrative Director and will
follow its recommendations;

¢3. Allow the pertinent program to report on status to the S Administrative Director;
d4. Abstain from use (#30%, #323); and
If warranted:

5. Cease performing QME evaluation while being evaluated by the Diversion Program;

105
QME Regulations (8 Cal. Code Regs. §§ 1 — 159)
October 2008
revQMEreg 102208



6. Biological fluid testing (#289);

g+. Maintain controlled substances log (#312);
h8. Structured supervised practice (#22);

i9. Monitored practice (#23);

126. Oral or written exam (#19);

kL. Actual suspension.

3—BHlingHhsurance—Fraud—orSubmitting—False Boeuments 3. Billina/lnsurance Fraud or
Submitting False Documents (L€ Labor Code § 139.2(k); BRC Bus. & Prof. Code 8 2234(e);

BPRC Bus. & Prof. Code § 2261; BRC Bus. & Prof. Code § 810)
Minimum sanetion sanction: Stayed revocation and 5 years probation, and:

If warranted, any or all of the following:
aX. Approved ethics course within 90 days (#17);
b2. Restitution of amounts received (#20);

¢3. Pass oral or written exam (#19);
d4. Actual suspension at least 6 months, under the factors of Seetien-H PART ONE A,;
e5. Maximum sanctions.

Deeumems 4. False Statements Made Under Penaltv of Per|urv on OME Appllcatlon Forms
or Other OME or DWC Documents (ES Labor Code 8§ 139.2(k); 8 GER-Cal. Code. Regs § 11;
LG Labor Code 8§ 139.2(b); £C Labor Code § 139.2(c); LS Labor Code § 139.2(d); BRC Bus. &
Prof. Code § 2234(e); BRC Bus. & Prof. Code § 2261)

(Ex.: False statement on QME exam application, appointment application or reappointment ap-
plication regarding:

- probationary professional license status;
- past criminal conviction related to professional practice;

- completion of minimum continuing education, teaching or practice criteria for appointment or
reappointment;

- time spent in direct patient treatment;

- number of QME or AME evaluations done in prior year(s) for purpose of annual fee or for
reappointment;

- extent of AME work in lieu of direct patient treatment;
(Representing self as QME with active status when status lapsed).
Minimum sanetion sanction: Stayed revocation and 5 years probation, and:
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If warranted, any or all of the following:
aZ. Actual suspension at least 90 days (#16) under the factors of Seetien-H PART ONE A. ;
b2. Approved ethics course within 90 days (#17).

5-Advertising—\ielations 5. Advertising Violations (L€ Labor Code § 139.2(k); £C Labor
Code § 139.4; LC Labor Code 88 5430-5434; 8 Cal. Code Regs. § 153; 8 Cal. Code Regs. 88
9820-9837) and conduct including:

- misleading or deceptive advertising - BRC Bus. & Prof. Code 8§ 2271, 651

- failure to include required fraud warning - £€ Labor Code 88 5432, 5433

- anonymous advertising - BRC Bus. & Prof. Code § 2272

- misuse of title 'M.D.", 'D.0.", 'doctor’, etc. Bus. & Prof. Code 88§ 2275, 2276
- use of fictitious name without permit (BRS Bus. & Prof. Code § 2285)

Minimum sanetion sanction: Educational material to be provided by the H4E Administrative Di-
rector, and:

If warranted, any or all of the following:

at. Stayed revocation 3 years probation;

b2. Approved ethics course within 90 days (#17);

¢3. Oral or written exam by HME Administrative Director (#19);

d4. Print and distribute correct information (#35%);

e5. Pay for ad(s) in WC publications advising readers of statutes and regulations on permissible

advertising (#38);
6. Actual suspension at least 90 days (#16) under the factors of Seetion-H- PART ONE A;

g+ Maximum sanctions.

6--Soliciting-orProvidingTreatment-in-Course-of QME-Evaluation 6. Soliciting or Providing
Treatment in Course of QME Evaluation (S Labor Code 139.2(k); 8 GER Cal. Code Regs. 88
11(d) and 41(a)(4))

Minimum sanetion sanctions: Educational material to be provided by the HE Administrative
Director, and:

If warranted, any or all of the following:

aZ. Stayed revocation, one (1) year probation;

b2. Approved ethics course (#17) within 90 days;

¢3. Restitution of amounts received for report to payor (#20);

d4. Actual suspension at least 30 days (#16) under the factors of SeetionH PART ONE A .
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F-Selnterested Referral 7. Self Interested Referral (€ Labor Code 88 139.2(k) or 139.2(0);
£C Labor Code § 3215; 8 €CSR Cal. Code Regs. 88 41{e}{1) or 41.5; £C Labor Code 8 139.3)

Minimum sanetion sanction: Educational materials to be provided by HMC Administrative Di-
rector, and:

If warranted, any or all of the following:

aZ. Stayed revocation and five (5) years probation;

b2. Restitution of amounts received from unlawful referrals (#20);

¢3. Approved ethics course within 90 days (#17);

d4. Actual suspension one (1) year (#16), under the factors of SectionH- PART ONE A;
e5. Maximum sanctions.

8—ExParte-Communication 8. Ex Parte Communication (E€ Labor Code § 139.2(k), £€ La-
bor Code § 4662:2 4062.3, 8 SR Cal. Code Regs. 8§ 41(b))

Minimum sanetion sanction: Educational material to be provided by the H4E Administrative Di-
rector, and:

If warranted, any or all of the following:

at. Stayed revocation, one (1) year probation;

b2. Approved ethics course within 90 days (#17);

¢3. Restitution of amounts received for report to payor (#20);

d4. Actual suspension at least 30 days, under the factors of Seetion-H PART ONE A;

e5. Maximum sanctions.

9 Vieolations-of QME-Ethical-and/or-other Regulations 9. Violations of QME Ethical and/or

other Requlations

Conduct including but not limited to:

- refusing to schedule unrepresented cases (8 GGR Cal. Code Regs. § 41(a)(2))

- routinely requiring IWs to wait over one hour (8 EER Cal. Code Regs. § 41(f))

- rescheduling panel QME exam 3 or more times per case (8 GER Cal. Code Regs. § 41(a)(7))

- switching location of QME exam to address not on QME panel letter (8 SER Cal. Code Regs.
8 34(b))

- failing to serve QME appointment notification form/3 or more instances (8 €SR Cal. Code
Regs. § 34(a))

- failure to submit evaluations upon request by the Medical Director

- failure to timely notify the parties of a disqualifying conflict of interest (8 Cal. Code Regs. §
41.5)
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- failure to report specified financial interests (8 Cal. Code Regs. 88 1(gd ee) and 29)

Minimum sanetion sanction: Educational material to be provided by the HE-Administrative Di-
rector, and

If warranted, any or all of the following:

at. Stayed revocation six (6) months probation under the factors of Seetien-H PART ONE A,
b2. Approved ethics course within 90 days (#17);

¢3. Oral or written exam by HME Administrative Director (#19);

d4. Actual suspension up to 180 days (#16) under the criteria of Seetien-H PART ONE A.

e5. Maximum sanction.

10False-Statements-in-Medical/egal- Report 10. False Statements in Medical/Legal Report
(ECS Labor Code 8§ 139.2(k); 8 SR Cal. Code Regs. § 41(c)(4); £€ Labor Code 8§ 4628, Including
Ghostwriting)

- Involving a reckless disregard for available information or facts known to the physician.
Minimum saretion sanction: Stayed revocation and five (5) years probation, with:

at. Approved ethics course within 90 days (#17); and

If warranted, any or all of the following:

b2. Actual suspension, up to one year under the factors of Section-H PART ONE A , o5

¢3. Maximum sanctions.

11 Fature-to-Spend-ReguisiteFace-to-Face—Time—11. Failure to Spend Required Face-to-

Face Time

- minimum face-to-face time in evaluation (E€-Labor Code § 139.2(k); £€ Labor Code §
4628; 8 GCR Cal. Code Regs. § 49 et seq.)

- in billing for medical/legal report (EG Labor Code 8 139.2(k); £C Labor Code § 4628; 8
CCR Cal. Code Regs. § 9795).

Minimum sanetion sanction: Educational materials to be provided by the HE-Administrative
Director.:

If warranted, any or all of the following:

aZ. Stayed revocation, up to one (1) year probation; and

b2. Approved education course on related workers' compensation billing regulations (#17);
¢3. Restitution to payor (#20);

d4. Approved ethics course, to be completed within 90 days (#17);
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e5. Actual suspension of at least 90 days, under the factors of Seetien-H PART ONE A;

6. Maximum sanctions.

Wl{h—Med&ea#I:egal—EvaleaHen—eFRepeﬁ 12. Knowmq Mlsrepresentatlon or Intentlonal Fallure

to Disclose Roles of Others Assisting with Medical/Legal Evaluation or Report, (EG Labor

Code § 139.2(k); £C Labor Code § 4628) or nterference-or-Obstruction-of-an-tnvestigation-by-the
Medical Director-into-a-Complaint-Against-a-QME Interference with or Obstruction of an In-

vestigation by the Medical Director into_a Complaint Against a OME (LS Labor Code
139.2(J)(6).)

Minimum sanection sanction: Stayed revocation, one (1) year probation, and:

If warranted, any or all of the following:

at. Educational material to be provided by the IMC-Administrative Director;

b2. Approved ethics course within 90 days (#17);

c3. Restitution of amounts received for report to payor (#20);

d4. Actual suspension at least 90 days, under the criteria of Seetion-H PART ONE A (#16);

e5. Maximum sanctions.

13-Performing-YUnnecessary-Medical Testsin-Capacity-as-OME-o-AME 13, Performing Un-

necessary Medical Tests in Capacity as QME or AME (L€ Labor Code § 139.2(k); 8 €CSR Cal.
Code Regs. § 41(a)(3); BPS Bus. & Prof. Code § 725; BRC Bus. & Prof. Code § 2234(e))

Minimum sanetion sanction: Educational material to be provided by the HE-Administrative Di-
rector, and:

If warranted, any or all of the following:

at. Stayed revocation and up to five (5) years probation, and;

b2. Restitution of amounts received for unnecessary tests (#20);

¢3. Pass oral or written exam (#19);

d4. Completion of an approved clinical course (#18);

e5. Approved ethics course within 90 days (#17);

6. Actual suspension, at least 90 days under the factors of Section-H PART ONE A ;
g+. Maximum sanctions.

14 Late Reports 14. Late Reports (EC Labor Code § 139.2(k); £€ Labor Code § 139.2(j)(1); 8
CCR Cal. Code Regs. § 38; 8 GER Cal. Code Regs. 8 60(b)(4) (3 or more instances))

Minimum sanetion sanction: Educational material to be provided by the H4E Administrative Di-
rector, and:
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If warranted, any or all of the following:

at. Stayed of revocation, six (6) months probation;

b2. Approved ethics and/or office management course within 90 days (#17);
¢3. Suspension of 30 days (#16) under the factors of Seetion-H PART ONE A.

15-Fature-to-Folow HMC-Evaluation-Guidelines 15. Failure to Follow AD Evaluation Guide-
lines (L€ Labor Code § 139.2(h); £€ Labor Code § 139.2(k); £€ Labor Code § 4628; 8 €ER Cal.

Code Regs. 8 41(c)(5))
- Involving 3 or more instances

Minimum sanetion sanction: Educational material to be provided by the HE Administrative Di-
rector, and:

If warranted, any or all of the following:

aX. Approved course in medical/legal report writing within 90 days (#17);

b2. Stayed revocation, one (1) year probation;

¢3. Actual suspension 30 days (#16), under the factors of Seetion-H- PART ONE A .
16-ReportDeficiencies—16. Report Deficiencies (€ Labor Code § 139.2(k))

- Defective declaration(s) required by £C Labor Code § 4628;

- Serving an unsigned report;

- Omitting discussion in a report of relevant information provided to QME;
- Inadequate or incorrect discussion of factors of disability;
- Other report deficiencies identified by HMES Administrative Director quality review panel;

- Other report deficiencies that affect the substantial rights of a party and are in violation of
the requlations governing OMES:

- Determinations by DEU that a report is not ratable;
- Decisions of Administrative Director granting rating reconsideration;
- Omitting declaration(s) required by £€ Labor Code § 4628.

Minimum sanetion sanction: Educational material to be provided by the H4E Administrative Di-
rector, and:

If warranted, any or all of the following:

aZ. Require QME to submit up to five medical/legal reports to the HtMC Administrative Director
medical/legal quality review staff (#345);

b2. Approved course(s) in medical/legal report writing within 90 days (#17);
¢3. Oral or written exam by HMC Administrative Director (#19);
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d4. Probation (six (6) months).

17-Report-Deficiencies-Affecting-Admissibility 17. Report Deficiencies Affecting Admissi-
bility (€ Labor Code § 139.2(k))

- Three Finding(s) by WCJ under £E€ Labor Code § 4628(e) or £C Labor Code § 139.2(d)(2)
Minimum sanetion sanction: Stayed revocation, one (1) year probation, and:

If warranted, any or all of the following:
aX. Approved course(s) in medical/legal report writing within 90 days (#17);

b2. Require QME to submit next five medical/legal reports to the HME Administrative Director
medical/legal quality review staff (#345);

¢3. Oral or written exam by HME Administrative Director (#19).
18- Violation-of Prebation 18. Violation of Probation
Minimum saretion sanction: Impose an actual period of suspension (Refer to #3, #4, or #5)

Part— Two- SampleModel Orders.  Zap TIVD SANMIPT T RO
ISP N AR QDB RS PART Il — SAMPLE MODEL DISCIPLINARY ORDERS

A. The Administrative Director’s disciplinary orders may include, but are not li-
mited to:

1. REVOCATION - SINGLE CAUSE

QME certificate number(s) ......... issued to Respondent .............. is/are revoked.

2. REVOCATION - MULTIPLE CAUSES

QME certificate number(s) ........... issued to Respondent ............... is/are revoked, pursuant to the
Determination of Issues (Ex. I, 11, and 111 separately and for all of them.)

3. ACTUAL SUSPENSION - SINGLE CAUSE

QME certificate number(s) ................ issued to Respondent ................ is/are suspended for (state

time period). Actual suspension starts on the 16th day after the effective date of this decision.
4. ACTUAL SUSPENSION - MULTIPLE CAUSES (TO RUN CONCURRENTLY)

QME certificate number(s) .............. issued to Respondent ................ is/are suspended for (state
time period), pursuant to Determination of Issues (enter numbers), separately and for all of them.
All suspensions shall run concurrently. Actual suspension starts on the 16th day after the effective
date of this decision.

5. ACTUAL SUSPENSION - MULTIPLE CAUSES (TO RUN CONSECUTIVELY)

QME certificate number(s) .............. issued to Respondent ............... is/are suspended for (state
time period), pursuant to Determination of Issues (enter number(s)); and (state time pe-
riod),pursuant to Determination of Issues (enter number(s)). These suspension shall run consecu-
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tively, for a total period of (enter total time period). Actual suspension starts on the 16th day after
the effective date of this decision.

6. STANDARD STAY ORDER

However, (revocation/suspension) is stayed and Respondent ...... is placed on probation for (en-
ter time period) upon the following terms and conditions. Within 15 days after the effective date of
this decision, the Respondent shall provide the trdustrial-Medical-Counel(HAC) Administrative
Director (AD), or #s-his or her designee, proof that Respondent has served a true copy of this deci-
sion on:

(a) Respondent's professional licensing board in California;

(b) Every party for whom Respondent has a pending QME or AME evaluation exam or medi-
cal/legal report due;

(c) The administrative-Director Court Administrator of the Division of Workers' Compensation,
for distribution to Workers' Compensation Administrative Law Judges;

(d) The President of the California Applicants' Attorneys Association;
(e) The President of the California Defense Attorneys Association.

In the event Respondent's probation was imposed by the S Administrative Director pursuant
to Labor Code section 139.2(m), due to an order by Respondent's professional licensing board
which suspended or imposed probationary status on Respondent's professional license, or due to a
misdemeanor or felony conviction related to Respondent's practice or for a crime of moral turpitude,
Respondent shall also provide the HME Administrative Director proof that a true copy of this deci-
sion was served on every party for whom Respondent wrote a medical/legal report from the date of
the licensing board action or the date of the criminal conviction until the effective date of this deci-
sion.

Other Standard Conditions of Probation
7. OBEY ALL LAWS

Respondent shall obey all federal, state and local laws and regulations, all rules governing prac-
tice as a Qualified Medical Evaluator, all rules in California governing Respondent's professional
area of practice, and remain in full compliance with any court ordered criminal probation, payments
and other orders.

8. QUARTERLY REPORTS

Respondent shall submit quarterly declarations under penalty of perjury on forms provided by
the HMES Administrative Director, stating whether there has been compliance with all the conditions
of probation.

9. PROBATION SURVEILLANCE PROGRAM COMPLIANCE

Respondent shall comply with the HE Administrative Director's probation surveillance pro-
gram. Respondent shall, at all times, keep the H4S_Administrative Director informed of his or her
addresses of business and residence which shall both serve as addresses of record. Changes of such
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addresses shall be immediately communicated in writing to the assigned H4E Administrative Direc-
tor probation monitor. Under no circumstances shall a post office box serve as an address of record.

Respondent shall also immediately inform the S Administrative Director, in writing, of any
travel to any areas outside the jurisdiction of California which lasts, or is contemplated to last, more
than thirty (30) days.

10. INTERVIEW WITH THE MG—HS ADMINISTRATIVE DIRECTOR OR DESIGNEE
OR H-S DESIGNATED PHYSICIANS

Respondent shall appear in person for interviews with the HMCG-Administrative Director, #s
his/her designee or #s his/her designated physician(s) or medical consultant(s), upon request at var-
ious intervals and with reasonable notice.

11. TOLLING FOR OUT-OF-STATE PRACTICE OR RESIDENCE, FOR PERIODS OF
INACTIVE QME STATUS, OR FOR IN-STATE NON-PRACTICE

In the event Respondent should leave California to reside or to practice outside the State, or for
any reason should Respondent's QME status become inactive in California, Respondent shall notify
the IMC Administrative Director probation monitor in writing within ten (10) days of the dates of
departure and return, or the dates of inactive QME status in California. Non practice is defined as
any period of time exceeding thirty (30) days in which Respondent is not engaging in any activities
defined in sections 2051 and 2052 of the Business and Professions Code. All time spent in an inten-
sive training program approved by the HMC Administrative Director or its designee shall be consi-
dered as time spent in practice.

Periods of temporary permanent residence or practice outside California or periods of non-
practice within California, as defined in this condition, will not apply to the reduction of the proba-
tionary period.

12. COMPLETION OF PROBATION

Upon successful completion of probation, Respondent's QME certificate(s) shall be fully res-
tored.

13. VIOLATION OF PROBATION

If Respondent violates probation in any respect, the S Administrative Director, after giving
Respondent notice and the opportunity to be heard, may revoke probation and carry out the discipli-
nary order that was stayed. If an accusation or petition to revoke probation is filed against Respon-
dent during probation, the FMC Administrative Director shall have continuing jurisdiction until the
matter is final and the period of probation shall be extended until the matter of the new accusation
or petition to revoke is final.

14. QME CERTIFICATE SURRENDER

Following the effective date of this decision, if Respondent ceases practicing as a Qualified
Medical Evaluator, due to retirement, health reasons or is otherwise unable to satisfy the terms and
conditions of probation, Respondent may voluntarily tender his/her QME certificate(s) to the HtMC
Administrative Director. The H4E Administrative Director reserves the right to evaluate Respon-
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dent's request and to exercise its discretion whether to grant the request, or to take any other action
deemed appropriate and reasonable under the circumstances. Upon formal acceptance of the ten-
dered QME certificate(s), Respondent will no longer be subject to the terms and conditions of pro-
bation.

15. NOTATION OF PROBATIONARY QME STATUS

Upon the effective date of this decision, the ME Administrative Director shall make a notation
on each letter sent to an unrepresented injured worker, which lists Respondent's name on a panel of
QMEs, indicating that Respondent is currently on probation as a QME. HtME Administrative Direc-
tor also shall make a notation next to Respondent's name wherever it appears in each QME roster
issued during the period in which Respondent is on probation on the date the roster is issued. Res-
pondent shall answer truthfully any questions from injured workers or other parties about Respon-
dent's probationary QME status.

Optional Conditions of Probation
16. ACTUAL SUSPENSION AS PART OF PROBATION

As part of probation, Respondent is suspended from performing any function as a Qualified
Medical Evaluator or an Agreed Medical Evaluator for (enter total time period for suspension), be-
ginning on the sixteenth (16th) day after the effective date of this decision.

17. APPROVED ETHICS OR OTHER EDUCATIONAL COURSE

Within thirty (30) days of the effective date of this decision, Respondent shall submit to the
S Administrative Director or #s his/her designee for #s his/her prior approval an educational
course on forensic evaluator ethics, or on matters related to the violation(s) charged in the accusa-
tion, or both. Said course(s) shall be successfully completed by Respondent (enter time for comple-
tion), and in any event no later than during the first year of probation. Respondent shall provide the
HMEC Administrative Director or its designee with proof of attendance at such course(s).

Completion of any such course required as a term of probation shall be in addition to the contin-
uing medical education requirements for reappointment as a Qualified Medical Evaluator.

Following completion of each course ordered as a term of probation, the HE Administrative
Director or #s his/her designee may administer an examination to test Respondent's knowledge of
the course(s).

18. CLINICAL TRAINING

Within sixty (60) days of the effective date of this decision, Respondent shall submit to the HMC
Administrative Director for its prior approval a clinical training or educational program. The exact
number of hours and the specific content of the program shall be determined by the tMC Adminis-
trative Director or #s his/her designee and shall be related to the violations charged in the accusa-
tion. Respondent shall successfully complete the training program and may be required to pass an
examination administered by the HMS Administrative Director or its designee related to the pro-
gram'’s contents prior to performing work as a Qualified Medical Evaluator or Agreed Medical Eva-
luator.
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19. ORAL, CLINICAL OR WRITTEN EXAM

Within sixty (60) days of the effective date of this decision, (or upon completion of the required
education or ethics course) (or upon completion of the required clinical training program), Respon-
dent shall take and pass a(n) (oral, clinical and/or written) examination to be administered by the
ME Administrative Director or its his/her designee. If Respondent fails this examination, Respon-
dent must wait three months between reexaminations, except that after three failures Respondent
must wait one year to take each necessary reexamination thereafter. Respondent shall pay the costs
of all examinations.

(Use either of the following paragraphs with the above paragraph):
OPTION #1: CONDITION PRECEDENT

Respondent shall not perform any functions as a Qualified Medical Evaluator or Agreed Medi-
cal Evaluator until Respondent has passed this examination and has been so notified by the MG
Administrative Director in writing.

OPTION #2: CONDITION SUBSEQUENT

If Respondent fails to take and pass the first examination, Respondent shall cease performing
any functions as a Qualified Medical Evaluator or an Agreed Medical Evaluator until this examina-
tion has been successfully passed and Respondent has been so notified by the S Administrative
Director in writing.

20. RESTITUTION

Respondent shall provide restitution to ............ in the amount of $ ....... prior to completion of the
first year of probation.

21. THIRD PARTY PRESENCE - SEXUAL TRANSGRESSIONS

During probation, Respondent shall have a third party present while examining, evaluating or
treating (enter appropriate: male/female/minor) injured workers. Respondent shall, within fifteen
(15) days of the effective date of the decision, submit to the H4E Administrative Director or s
his/her designee, for #s his/her approval, the name(s), business and home phone number(s), and
business address, of the persons who will act as the third party present. Respondent shall execute a
written release authorizing the designated third party(s) to divulge any information that the HtMC
Administrative Director may request during interviews by the probation monitor on a periodic basis.

22. SUPERVISED STRUCTURED PRACTICE

Respondent is prohibited from engaging in solo practice. Within thirty (30) days of the effective
date of this decision, Respondent shall submit to the HE Administrative Director and receive s
his/her prior approval for a plan of practice limited to a supervised, structured environment in which
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respondent's activities will be overseen and supervised by another QME, who shall provide periodic
reports to the HE Administrative Director.

23. MONITORED PRACTICE

Within thirty (30) days of the effective date of this decision, Respondent shall submit to the
HMES Administrative Director and receive #s his/her prior approval for a plan of practice in which
Respondent's activities as a QME or AME will be monitored by another QME, who shall provide
periodic reports to the MES Administrative Director or #s his/her designee.

If the monitor resigns or is no longer available, Respondent shall, within five (5) days, provide
the HMC Administrative Director or #s his/her designee the name, address and phone number of a
new monitor, for the S _Administrative Director's approval.

Respondent shall execute a written release authorizing the designated third party(s) to divulge
any information that the HtMC Administrative Director may request during interviews by the proba-
tion monitor on a periodic basis.

24. PSYCHIATRIC EVALUATION

Within thirty (30) days of the effective date of this decision, and on a periodic basis thereafter as
may be required by the HMC Administrative Director or #s his/her designee, Respondent shall un-
dergo a psychiatric evaluation by a psychiatrist/psychologist appointed by the S Administrative
Director. The appointed evaluator shall furnish a report to the tMCS Administrative Director or #s
his/her designee.

If Respondent is required by the HE Administrative Director or #s his/her designee to undergo
psychiatric treatment, Respondent shall within thirty (30) days of the requirement notice, submit to
the HMEC Administrative Director for #s his/her prior approval the name and qualifications of a psy-
chotherapist of Respondent's choice. Upon approval of the treating psychotherapist, Respondent
shall undergo and continue psychiatric treatment until further notice from the HME_Administrative
Director. Respondent shall have the treating psychotherapist submit quarterly status reports to the
HMES Administrative Director.

(OPTIONAL)

Respondent shall not perform any function as a Qualified Medical Evaluator or an Agreed Med-
ical Evaluator until notified by the HME Administrative Director of #s his/her determination that
Respondent is mentally fit to resume such forensic practice.

25. PSYCHIATRIC TREATMENT

Within sixty (60) days of the effective date of this decision, Respondent shall submit to the HMC
Administrative Director for #s his/her prior approval the name and qualifications of a psychotherap-
ist of Respondent's choice. Upon approval, Respondent shall undergo and continue treatment until
his or her treating psychotherapist (i.e. psychiatrist, psychologist, other licensed mental health prac-
titioner) deems that no further psychiatric treatment is necessary. Respondent shall have the treating
psychotherapist submit quarterly status reports to the tMS_Administrative Director. The HMES Ad-
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ministrative Director may require Respondent to undergo psychiatric evaluations by an MG _Ad-
ministrative Director -appointed psychiatrist/psychologist.

(NOTE: This condition is for those cases where the evidence demonstrated that the respondent
has had impairment [i.e. impairment by mental illness, alcohol abuse and drug self abuse] related
to the violations but is not at present a danger to his/her patients.)

26. MEDICAL EVALUATION

Within thirty (30) days of the effective date of this decision, and on a periodic basis thereafter as
may be required by the MG Administrative Director or s his/her designee, Respondent shall un-
dergo a medical evaluation by an HMC Administrative Director appointed physician who shall fur-
nish a medical report to the FME& Administrative Director or s his/her designee.

If Respondent is required by the HE Administrative Director or #s his/her designee to undergo
medical treatment, Respondent shall within thirty (30) days of the requirement notice, submit to the
HMC Administrative Director for #s his/her prior approval the name and qualifications of a physi-
cian of Respondent's choice. Upon approval of the treating physician, Respondent shall undergo and
continue medical treatment until further notice from the HME_Administrative Director. Respondent
shall have the treating physician submit quarterly reports to the MG _Administrative Director.

(OPTIONAL)

Respondent shall not perform any functions as a Qualified Medical Evaluator or an Agreed
Medical Evaluator until notified by the TME Administrative Director of s his/her determination
that Respondent is medically fit to resume forensic practice safely.

(NOTE: This condition is for those cases where the evidence demonstrates that medical illness
or disability was a contributing cause of the violations.)

27. MEDICAL TREATMENT

Within sixty (60) days of the effective date of this decision, Respondent shall submit to the HMCS
Administrative Director for #s his/her prior approval the name and qualifications of a physician of
Respondent's choice. Upon approval, Respondent shall undergo and continue treatment until the
MC Administrative Director deems that no further medical treatment is necessary. Respondent
shall have the treating physician submit quarterly reports to a physician appointed by the HE Ad-
ministrative Director to evaluate Respondent. Such reports shall indicate whether Respondent is ca-
pable of practicing forensic medicine safely. The HE Administrative Director may require Res-
pondent to undergo periodic medical evaluations by an HMEC Administrative Director appointed
physician. The Respondent shall pay the costs of all required evaluations.

(NOTE: This condition is for those cases where there is evidence that medical illness or disa-
bility was a contributing cause of the violations but the Respondent is not at present a danger to
his/her patients.)

28. BIOLOGICAL FLUID TESTING

Respondent shall immediately submit to biological fluid testing, at Respondent's cost, upon the
request of the HMC Administrative Director or #s- his/her designee.
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29. DIVERSION PROGRAM

Within thirty (30) days from the effective date of this decision, Respondent shall enroll and par-
ticipate in a diversion program designated by the HME Administrative Director or #s his/her desig-
nee, until the ME Administrative Director determines that further treatment and rehabilitation is no
longer necessary. Quitting the program without permission or being expelled for cause shall consti-
tute a violation of probation by Respondent.

30. DRUGS - ABSTAIN FROM USE

Respondent shall abstain completely from the personal use or possession of controlled sub-
stances as defined in the California YnHferm-Centrelled Business and Professions Code, or any
drugs requiring a prescription. This prohibition does not apply to medications lawfully prescribed to
respondent for a bona fide illness or condition by another practitioner.

31. CONTROLLED DRUGS - MAINTAIN RECORD

Respondent shall maintain a record of all controlled substances prescribed, dispensed or admi-
nistered by Respondent during probation, showing all the following: 1) the name and address of pa-
tient, 2) the date, 3) the character and quantity of controlled substances involved, and 4) the indica-
tions and diagnoses for which the controlled substances were furnished.

Respondent shall keep these records in a separate file or ledger, in chronological order, and shall
make them available for inspection and copying by the HtMC Administrative Director or #ts his/her
designees, upon request.

32. ALCOHOL - ABSTAIN FROM USE
Respondent shall abstain completely from the use of alcoholic beverages.
33. NOTATION OF PROBATIONARY QME STATUS

Upon the effective date of this decision, the HMC Administrative Director shall make a notation
on each letter sent to an unrepresented injured worker, which lists Respondent's name on a panel of
QMEs, indicating that Respondent is currently on probation as a QME. HME Administrative Direc-
tor also shall make a notation next to Respondent's name wherever it appears in each QME roster
issued during the period in which Respondent is on probation on the date the roster is issued. Res-
pondent shall answer truthfully any questions from injured workers or other parties about Respon-
dent's probationary QME status.

34. SUBMISSION OF REPORTS TO THE tMES-ADMINISTRATIVE DIRECTOR

Respondent shall submit to the HMC Administrative Director copies of the next five medi-
cal/legal reports written by Respondent after the effective date of this decision, in the capacity of a
Qualified Medical Evaluator. Respondent shall submit a copy of each such report to the tMC_Ad-
ministrative Director probation monitor within 10 business days of forwarding the report to any par-
ty in the case.
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35. USE OF TERMINOLOGY REGARDING AREA OF PRACTICE OR SPECIALTY

Respondent shall ensure all statements regarding Respondent'’s professional training and area of
practice, appearing on letterhead, advertising, business cards, web sites and other public communi-
cations, conform to the provisions of Business and Professions Code section 651. Further, Respon-
dent shall refrain from using terms, including (state specific terms or phrases used which resulted in
discipline). Respondent further agrees to (add specific terms as applicable to case).

Note: Authority cited: Sections 133, 439-and 139.2 and 5307.3, Labor Code. Reference: Section
139.2, Labor Code.

ARTICLE 7. [Reserved] PracticeParametersfor-the
: strial Iniur
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ARTICLE 10. QME Application Forms

8 100. The Application for Appointment as Qualified Medical Evaluator Form.

NOTE: Form is available at no charge by downloading from the web at
www.dir.ca.gov/dwc/forms.html or by requesting at 1-800-794-6900.

Note: Authority cited: Sections 53, 133, 139.2 and 5307.3, Labor Code.
Reference: Sections 139.2, 4060, 4061, 4062, 4062.1 and 4062.2, Labor Code; sections 1798 et seq
Civil Code; sections 6250 et seq Government Code.

§ 101.—Fhe-Alien-ApphicationForm-- [Reserved ]

8 102. The Application for QME Competency Examination Form.

NOTE: Form is available at no charge by downloading from the web at
www.dir.ca.gov/dwc/forms.html or by requesting at 1-800-794-6900.
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Note: Authority cited: Sections 53, 133, 139.2 and 5307.3, Labor Code.
Reference: Section 139.2, Labor Code.

§ 103. The QME Fee Assessment Form.

NOTE: Form is available at no charge by downloading from the web at
www.dir.ca.gov/dwc/forms.html or by requesting at 1-800-794-6900.

Note: Authority cited: Sections 53, 133, 139.2 and 5307.3, Labor Code.
Reference: Section 139.2, Labor Code.

8 104. The Reappointment Application as Qualified Medical Evaluator Form.

NOTE: Form is available at no charge by downloading from the web at
www.dir.ca.gov/dwc/forms.html or by requesting at 1-800-794-6900.

Note: Authority cited: Sections 53, 133, 139.2 and 5307.3, Labor Code.
Reference: Sections 139.2, 4060, 4061, 4061.5, 4062, 4062.1 and 4062.2, Labor Code; sections
1798 et seq Civil Code: sections 6250 et seq Government Code.

ARTICLE 10.5. QME Process Forms

8 105. The Request for Qualified Medical Evaluator Panel - Unrepresented Hastruction Form
and Attachment to Form 105 (How to Request a OME If You Do Not Have an Attorney).

NOTE: Form is available at no charge by downloading from the web at
www.dir.ca.gov/dwc/forms.html or by requesting at 1-800-794-6900.

Note: Authority cited: Sections 53, 133, 139.2 and 5307.3, Labor Code.
Reference: Sections 139.2, 4060, 4061, 4061.5, 4062, 4062.1, 4062.2, 4064 and 4067, Labor Code

8 106. The Request for Qualified Medical Evaluator Panel — Represented Form and Attach-
ment to Form 106 (How to Request a QME in a Represented Case) .

NOTE: Form is available at no charge by downloading from the web at
www.dir.ca.gov/dwc/forms.html or by requesting at 1-800-794-6900.

Note: Authority cited: Sections 53, 133, 139.2 and 5307.3, Labor Code.
Reference: Sections 139.2, 4060, 4061, 4062, 4062.1, 4062.2, 4064 and 4067, Labor Code.
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8 107. The Qualified Medical Evaluator Panel Selection Form.

NOTE: Form is available at no charge by downloading from the web at
www.dir.ca.gov/dwc/forms.html or by requesting at 1-800-794-6900.

Note: Authority cited: Sections 53, 133, 139.2 and 5307.3, Labor Code.
Reference: Sections 139.2, 4060, 4061, 4062, 4062.1, 4062.2, 4064 and 4067, Labor Code.

8 108. The Reguestfor Qualified Medical Evaluator Panel Selection Instruction Form.

NOTE: Form is available at no charge by downloading from the web at
www.dir.ca.gov/dwc/forms.html or by requesting at 1-800-794-6900.

Note: Authority cited: Sections 53, 133, 139.2 and 5307.3, Labor Code.
Reference: Sections 139.2, 4060, 4061, 4062, 4062.1, 4062.2, 4064 and 4067, Labor Code.

8 109. The Netice-of Qualified Medical Evaluator Notice of Unavailability Form.

NOTE: Form is available at no charge by downloading from the web at
www.dir.ca.gov/dwc/forms.html or by requesting at 1-800-794-6900.

Note: Authority cited: Sections 53, 133, 139.2 and 5307.3, Labor Code.
Reference: Sections 139.2, 4060, 4061, 4062, 4062.1, 4062.2, 4064 and 4067, Labor Code.

8 110. The Appointment Notification Form.

NOTE: Form is available at no charge by downloading from the web at
www.dir.ca.gov/dwc/forms.html or by requesting at 1-800-794-6900.

Note: Authority cited: Sections 53, 133, 139.2 and 5307.3, Labor Code.
Reference: Sections 139.2, 4060, 4061, 4062, 4062.1, 4062.2, 4064 and 4067, Labor Code.

8 111. The Qualified er-Agreed Medical Evaluator’s Findings Summary Form.
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NOTE: Form is available at no charge by downloading from the web at
www.dir.ca.gov/dwc/forms.html or by requesting at 1-800-794-6900.

Note: Authority cited: Sections 53, 133, 139.2 and 5307.3, Labor Code.
Reference: Sections 139.2, 4060, 4061, 4062, 4062.1, 4062.2, 4064, 4067 and 4660 through 4664,
Labor Code.

§ 112. The Qualified-or-Agreed-Medical Evaluator QME/AME Time Frame Extension Re-

quest Form.

NOTE: Form is available at no charge by downloading from the web at
www.dir.ca.gov/dwc/forms.html or by requesting at 1-800-794-6900.

Note: Authority cited: Sections 53, 133, 139.2 and 5307.3, Labor Code.
Reference: Sections 139.2, 4060, 4061, 4062, 4062.1, 4062.2, 4064 and 4067, Labor Code.

§ 113. FheFime Extension-ApprovalForm. Notice of Denial of Request for Time Extension

Form.

NOTE: Form is available at no charge by downloading from the web at
www.dir.ca.gov/dwc/forms.html or by requesting at 1-800-794-6900.

Note: Authority cited: Sections 53, 133, 139.2 and 5307.3, Labor Code.
Reference: Sections 139.2, 4060, 4061, 4062, 4062.1, 4062.2, 4064 and 4067, Labor Code.

8 114. FheDenialof FimeExtensionForm: [Reserved]

§ 115. Fhe-Netice-ofLate Qualified-Medical EvaluaterRepert-Form. [Reserved]

quested Form. Notlce of Late OME/AME Report No ExtenS|0n Requested Form.

NOTE: Form is available at no charge by downloading from the web at
www.dir.ca.gov/dwc/forms.html or by requesting at 1-800-794-6900.

Note: Authority cited: Sections 53, 133, 139.2 and 5307.3, Labor Code.
Reference: Sections 139.2, 4060, 4061, 4062, 4062.1, 4062.2, 4064 and 4067, Labor Code.
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8 117. Qualified Medical Evaluator Centinuing—Education—Response Course Evaluation

Form.

NOTE: Form is available at no charge by downloading from the web at
www.dir.ca.gov/dwc/forms.html or by requesting at 1-800-794-6900.

Note: Authority cited: Sections 53, 133, 139.2 and 5307.3, Labor Code.
Reference: Sections 139.2, 4060, 4061, 4062, 4062.1, 4062.2, 4064 and 4067, Labor Code.

8 118. Application for Accreditation or Re-Accreditation as Education Provider.

NOTE: Form is available at no charge by downloading from the web at
www.dir.ca.gov/dwc/forms.html or by requesting at 1-800-794-6900.

Note: Authority cited: Sections 53, 133, 139.2 and 5307.3, Labor Code.
Reference: Sections 139.2, 4060, 4061, 4062, 4062.1, 4062.2, 4064 and 4067, Labor Code.

8 119. Faculty Disclosure of Commercial Interest.

NOTE: Form is available at no charge by downloading from the web at
www.dir.ca.gov/dwc/forms.html or by requesting at 1-800-794-6900.

Note: Authority cited: Sections 53, 133, 139.2 and 5307.3, Labor Code.

Reference: Sections 139.2, 4060, 4061, 4062, 4062.1, 4062.2, 4064 and 4067, Labor Code.

§ 120. Voluntary Directive for Alternate Service of Medical-Legal Evaluation Report on Dis-
puted Injury to Psyche.

NOTE: Form is available at no charge by downloading from the web at
www.dir.ca.gov/dwc/forms.html or by requesting at 1-800-794-6900.

Note: Authority cited: Sections 53, 133, 139.2 and 5307.3, Labor Code.
Reference: Sections 139.2, 4060, 4061, 4062, 4062.1, 4062.2, 4064 and 4067, Labor Code.

8§ 121. Declaration Regarding Protection of Mental Health Record.

NOTE: Form is available at no charge by downloading from the web at
www.dir.ca.gov/dwc/forms.html or by requesting at 1-800-794-6900.
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Note: Authority cited: Sections 53, 133, 139.2 and 5307.3, Labor Code.
Reference: Sections 139.2, 4060, 4061, 4062, 4062.1, 4062.2, 4064 and 4067, Labor Code.

8§ 122. AME or OME Declaration of Service of Medical-Legal Report.

NOTE: Form is available at no charge by downloading from the web at
www.dir.ca.gov/dwc/forms.html or by requesting at 1-800-794-6900.

Note: Authority cited: Sections 53, 133, 139.2 and 5307.3, Labor Code.
Reference: Sections 139.2, 4060, 4061, 4062, 4062.1, 4062.2, 4064 and 4067, Labor Code.

8§ 123. OME/AME Conflict of Interest Disclosure and Objection or Waiver by Represented-
Parties Form.

NOTE: Form is available at no charge by downloading from the web at
www.dir.ca.gov/dwc/forms.html or by requesting at 1-800-794-6900.

Note: Authority cited: Sections 53, 133, 139.2 and 5307.3, Labor Code.
Reference: Sections 139.2, 4060, 4061, 4062, 4062.1, 4062.2, 4064 and 4067, Labor Code.

8 124. Specified Financial Interest Attachment to OME Forms 100, 103 or 104 (““SFI Form
124™).

Any physician who files a QME Form 100 (Application for Appointment), 103 (QME Fee Assess-
ment Form) or 104 (Reappointment Application) with the Administrative Director also shall com-
plete the QME SFI Form 124, in order to disclose specified financial interests that may affect the
fairness of QME panels, and append it to the form 100, 103 or 104 being submitted when the form
is filed.

NOTE: Form is available at no charge by downloading from the web at
www.dir.ca.gov/dwc/forms.html or by requesting at 1-800-794-6900.

Note: Authority cited: Sections 53, 133, 139.2 and 5307.3, Labor Code.
Reference: Section 139.2, Labor Code.

& 125. Authorization for Release of Medical Information.
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The use of this form by an Agreed Medical Evaluator, Agreed Panel QME or Quali-
fied Medical Evaluator is optional, as provided in section 36.5 of Title 8 of the Cali-
fornia Code of Requlations.

NOTE: Form is available at no charge by downloading from the web at
www.dir.ca.qov/dwc/forms.html or by requesting at 1-800-794-6900.

Note: Authority cited: Sections 53, 133, 139.2 and 5307.3, Labor Code.
Reference: Sections 56 through 56.37, Civil Code; Sections 4060, 4061, 4062,
4062.1, 4062.2, 4064, 4067, Labor Code.

ARTICLE 15. Fraudulent or Misleading Advertising

§ 150. Definitions

As used in this Article:

(@) Administrative Director - means the Administrative Director of the Division of Workers’
Compensation of the State of California, Department of Industrial Relations, and includes his or her

designee.

{a)(b) Advertising copy - includes any "public communication™ as defined in Business and Pro-
fessions Code section 651, or any other communication of any message in any form or medium re-
garding the availability for professional employment of any physician, which is made by or on be-
half of any physician to the general public or any substantial portion thereof.

Advertising concerning medical services regarding industrial injuries or illnesses which benefits
any physician, and which is placed by any medical clinic, medical service organization or other
non-physician third party shall be deemed advertising copy subject to these regulations.

(c) Medical Board - means the Medical Board of California as established in Business and Pro-
fessions Code section 2001.

(d) Medical Director - means the physician appointed pursuant to Labor Code section 122 or
such person as he or she may designate.

(e) Physician - has the meaning defined in Labor Code section 3209.3.
(F) QME - means a Qualified Medical Evaluator as defined in Labor Code section 139.2.
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Note: Authority cited: Sections 133 439, 139.4, and 139.45 and 5307.3, Labor Code. Reference:
Sections 139, 139.2, 139.4 and 139.45, Labor Code.

§ 151. Filing of Documents

Any document filed under these regulations shall be deemed filed on the date when it is received
by the CouneH Administrative Director.

Note: Authority cited: Sections 133 439, 139.4, and 139.45 and 5307.3, Labor Code. Reference:
Sections 133, 439, 139.4 and 139.45, Labor Code.

§ 152. Statement of Intent

Nothing in these regulations is intended to alter the interpretation or application of Business and
Professions Code section 651. These regulations are promulgated under the authority of Labor Code
sections 139.4 and 139.45 and are intended to reflect the tndustrial-Medical-Counet Administrative
Director's understanding of the Legislature's intent that the Counett Administrative Director apply a
higher and independent standard, pursuant to those Sections, to physician advertising which relates
to industrial injuries or illnesses.

Note: Authority cited: Sections 133 439, 139.4, and-139.45 and 5307.3, Labor Code. Reference:
Sections 28, 139, 139.4 and 139.45, Labor Code.
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8 153. False or Misleading Advertising Copy Prohibited

No physician subject to these regulations, or any person acting on his or her behalf or for his or
her benefit, shall use, cause to be used, or allow to be used:

(a) Any advertising copy which, through endorsements, testimonials or other representations,
makes or implies any guarantee, warranty, or prediction that is intended, or is likely, to create a
false or unjustified expectation of favorable results concerning the outcome of the employment of
the physician.

(b) Any advertising copy which by use of a firm name, trade name, fictitious business name, or
other professional designation states or implies a relationship between any physician in private prac-
tice and any governmental agency or entity, with the exception that, as provided in section 154 be-
low, a physician desigrated currently or previously certified by the Ceunelt Administrative Director
as a Qualified Medical Evaluator may state this fact in advertising copy, a curriculum vitae or in
descriptive text, only for the period of time that is true and correct.

(c) Any advertising copy which states or implies that a medical-legal report written by any phy-
sician, or group or association of physicians enjoys any special degree of credibility by any workers'
compensation judge or judges.

(d) Any advertising copy which advises or recommends the securing of any medical-legal ex-
amination, or which suggests that a tactical advantage may be secured by obtaining any medical-
legal evaluation.

(e) Any advertising copy which contains the phrase "Qualified Medical Evaluator" or the desig-
nation "QME" unless such phrase is used to identify individual physicians who have-beenformally
designated are currently certified as QMEs by the tdustrial-Medical-CouneH Administrative Direc-
tor in accordance with Labor Code section 139.2.

(F) Any advertising copy which contains a firm name, trade name, or fictitious business name
which contains the phrases "Qualified Medical Evaluator,” “Qualified Medical Examiner”, “Agreed

Medical Evaluator”, “Agreed Medical Examiner”, "Independent Medical Examiner" , “Independent
Medical Evaluator” or the designations "QME", “AME” or "IME."

(g) Any advertising copy which states or implies that any physician has an ongoing appoint-
ment, title or professional status as an "Agreed Medical Examiner,” “Agreed Medical Evaluator”,
"Independent Medical Examiner,” "AME," or "IME."

(h) _Any advertising copy which states or implies that the physician is currently an “Agreed
Medical Examiner” or “Independent Medical Examiner” in the California Workers’ Compensation

system.

Note: Authority cited: Sections 133 439, 139.4, and 139.45 and 5307.3, Labor Code. Reference:
Sections 28, 139; 139.2, 139.4 and 139.45, Labor Code.
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§ 154. Permissible Advertising Content

(@) A physician subject to these regulations, or any person acting on his or her behalf, may use,
disseminate, or cause to be disseminated to the public, or any portion of the public, advertising copy
which relates to any industrial injury or illness which accurately states:

(1) The name of each physician affiliated with or participating in the physician's practice.
(2) The address, telephone number and business hours of the office or offices.
(3) The areas of practice each physician engages in.

(4) An individual physician's appointment as a QME. A physician who is not currently certified
by the Administrative Director as a Qualified Medical Evaluator may, in a curriculum vitae or de-
scriptive text, state any periods in the past during which the physician was certified as a Qualified
Medical Evaluator.

(5) A statement that the physician is Board Certified or limits his or her practice to specific
fields as authorized by Business and Professions Code section 651. Any statement of Board Certifi-
cation shall include the name of the certifying board.

(6) Any languages spoken fluently by the physician or his or her staff.

(7) A description of any diagnostic or therapeutic facilities available.

(8) The availability of surgery or hospitalization on a lien basis.

(9) The usual time frame for scheduling appointments or producing medical reports.

(10) That all billings are made in compliance with the Official Medical Fee Schedule promul-

gated by the Administrative Director ef-the Bivision-of Werkers-Compensation.

(11) Biographic information concerning the physician's educational background, internships and
residencies, hospital affiliations, professional affiliations and professional publications.

(b) Any physician who wishes to use, disseminate, or cause to be disseminated to the public, or
any portion of the public, any advertising copy which relates to any industrial injury or illness
which contains any material not specified in subsection (a) above, shall apply in writing to the
CouneH Administrative Director for approval before using such material. The CouneH Administra-
tive Director shall approve all requests which do not contain material which is false or likely to mis-
lead the public with respect to workers' compensation. No advertising copy submitted to the Council
pursuant to this subsection shall be used until the GeuneH Administrative Director has given #s
his/her written approval.

Note: Authority cited: Sections 133 139, 139.4, and 139.45 and 5307.3, Labor Code. Reference:
Sections 139, 139.2, 139.4 and 139.45, Labor Code.
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§ 155. Filing of Complaints

(@) Any person may file a complaint with the Medical Director, alleging that any physician is us-
ing advertising copy which violates the provisions of Business and Professions Code section 651, or
the provisions of these regulations.

(b) Complaints filed with the Medical Director shall be in writing and contain the following:
(1) The full name and address of the party filing the complaint.

(2) The full name and address of the physician against whom the complaint is made, or if the
complainant is unable to identify the physician using the advertising, as much information as the
complainant can provide to assist the GouneH Administrative Director in identifying the physician
who used the advertisement.

(3) A copy, if available to the complaining party, of the advertising copy against which the
complaint is made, or a description of the medium in which the advertising copy appeared. Such
description should contain sufficient details regarding the manner and form in which the advertising
copy was published to allow a copy of the advertising copy to be obtained by the Geunectl Adminis-
trative Director.

(4) A detailed statement of the grounds on which the advertising copy is alleged to violate Busi-
ness and Professions Code section 651 or these regulations.

(5) All complaints filed under this section shall be filed with the Exeeutive Medical Director, at

D|V|S|on of Workers’ Compensatlon eﬁher 395—9%%9%81#@!%9%%&9—%%59@—%
}5-P.0. Box 71010, Attention: Medical

Unit, Oakland CA 94612

(6) Nothing in these regulations shall prevent the GeunreH Administrative Director or Medical
Director from acting independently, and without receipt of a complaint, to initiate an investigation
and issue a complaint on the GeuneH-Administrative Director's own motion whenever the Ceunect
Administrative Director or Medical Director has reason to believe that there has been a violation of
Business and Professions Code section 651 or these regulations.

Note: Authority cited: Sections 133 139, 139.4, and 139.45 and 5307.3, Labor Code. Reference:
Sections 139, 139.4 and 139.45, Labor Code.

8 156. GeuncHl Requests to Review Advertising Copy

(@) Upon receipt of a complaint under section 155 of the Ceuneit Administrative Director shall
serve a written notice of complaint on the physician against whom the complaint was filed. Such
notice shall direct the physician to file a copy of his or her advertising with the Medical Director
within 15 business days of the date on which the notice was served.

(b) The Medical Director may take such steps as he or she deems necessary to determine wheth-
er the complaint has merit.
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(1) The Medical Director shall respond to the complaint within fifteen (15) business days of the
Counet Administrative Director's receipt of the physician's response and notify the complainant
that the CeuneH Administrative Director:

(A) will investigate the complaint; or

(B) will require additional time to ascertain whether the complaint has merit; or

(C) will refer a copy of the complaint to another agency which also has jurisdiction over the
subject matter of the complaint; or

(D) will take no further action on the complaint because the CouneH Administrative Director
lacks jurisdiction over the person or conduct complained of; or

(E) will take no further action on the complaint because the allegations of the complaint do not
warrant further action by the Ceunret Administrative Director for the reasons stated in the response.

(c) At the time of filing the advertising copy with the Medical Director, the physician shall also
file an answer to the complaint, briefly setting forth the grounds on which the physician believes the
copy to be in compliance with Business and Professions Code section 651, and the provisions of
these regulations. Nothing contained in the answer shall preclude the right of the physician to
present further or different grounds of defense before the Ceunelt Administrative Director or appro-
priate licensing board. Upon reviewing the physician's answer, the Medical Director may dismiss or
informally resolve the complaint where he or she deems such action appropriate.

(d) The GeuneHt Administrative Director may, without receipt of a complaint, request a physi-
cian to provide a copy of any advertising used by that physician for review. Such a request shall be
made in writing, and shall be personally served on the physician.

(e) If a physician who has been appointed as a QME fails to deliver a copy of the advertising
used to the Ceunetl Administrative Director within fifteen (15) business days of receipt of the no-
tice, the GeuncH Administrative Director may infer from the failure to comply that the advertising
material used by the QME is in violation of Business and Professions Code Section 651, or these
regulations. The maximum penalty that the Ceunel Administrative Director may impose for a find-
ing of violation based solely on the negative inference created by this provision shall be suspension
of the physician's appointment as a Qualified Medical Evaluator for a period of six months followed
by a period of probation not to exceed one year.

(F) If a non-QME physician fails to deliver a copy of the advertising used to the Geunret Admin-
istrative Director within fifteen (15) business days of receipt of the request, the CeuneH Administra-
tive Director shall refer the matter to that physician's licensing board for such proceedings as that
board may deem proper.

Note: Authority cited: Sections 133 439, 139.4, and 139.45 and 5307.3, Labor Code. Reference:
Sections 139, 139.4 and 139.45, Labor Code.
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§ 157. Determinations

(a) If, after reviewing the physician's advertising copy and the physician's answer to the com-
plaint, the Medical Director determines that the advertising copy violates Business and Professions
Code section 651, or these regulations and that the physician is currently a Qualified Medical Eva-
luator, he-or-she-shall-submit-apreliminary-determination-to-the CouneHl the disciplinary and hear-
ing procedures set forth in sections 60 through 65 of Title 8 of the California Code of Regulations
shall apply. The Medical Director shall forward a copy of any final decision of such violations to
the physician’s licensing board for such proceedings as that board may deem proper.

(b) If the CeuneHt Medical Director sustains determines the-Medical-Director'sprehminary-de-
termination—and that the physician subject to the eemplaint investigation currently is not a QME,

the Medical Director shall forward a copy of the preliminary determination, the complaint, and all
supporting documentation to the appropriate physician's licensing board for such proceedings as
that board may deem proper.
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Note: Authority cited: Sections 133 439, 139.4, and 139.45 and 5307.3, Labor Code. Reference:
Sections 439, 139.4 and 139.45, Labor Code.

§ 158. Penalties

(@) A QME who is found by-the-CounecH to have violated any provision of Business and Profes-
sions Code section 651, or these regulations may have his or her QME status terminated, suspended,
or placed on probation by the GeuneH Administrative Director. Any probation imposed may have
such conditions as the GeuneH Administrative Director deems reasonable, including, but not limited
to the publication of corrective advertising and the submission of future advertising copy for the
Counet Administrative Director 's approval before its use.

(b) The SeuneHt Administrative Director shall consider the following factors in determining the
appropriate penalty for a violation of Business and Professions Code section 651, or these regula-
tions:

1. the seriousness or materiality of the misrepresentation,
2. whether the physician cooperated with the investigation,

3. whether the violation was a single event, or appeared to be part of a pattern sufficient to dem-
onstrate a business practice,

4. whether the violator has a record of prior discipline by the GeuneH Administrative Director,
Medical Board, or other appropriate licensing board or authority,

5. whether the violator has a record of contempt reprimands or adjudications issued by the
Workers' Compensation Appeals Board.

Note: Authority cited: Sections 133 139, 139.4, and 139.45 and 5307.3, Labor Code. Reference:
Sections 139, 139.4 and 139.45, Labor Code.
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§ 159. Severability

If any portion of this chapter or the application of any part thereof to any person, individual, party,
entity, or circumstance is held invalid, the remainder of the chapter and its application to any other
person, individual, party, entity, or circumstance, shall not be affected thereby.

Note: Authority cited: Sections 133 439, 139.4, and 139.45 and 5307.3, Labor Code. Reference:
Sections 439, 139.4 and 139.45, Labor Code.
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